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AGENT. 


§ 100. Fire.— Responsibility of Company for Forged Order by. 
—The sub-agent offered to procure a loan through the State 
agent, who was authorized to negotiate loans with the approval 
of the company, and for that purpose procured from the appli- 
cant his signature to the application, and also the mortgage, fire 
policies, and search, all of which were received and approved by 
the company. The sub-agent then procured the applicant’s sig- 
nature to a printed order, which when so signed read as follows: 
“ Pay to , dollars an account of in drafts, to the order 
of H. G. Angle.” The agent filled the blanks, canceled the printed 
words, “ drafts to the order of,” and wrote the words “current 
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funds,’ in the blank space preceding “ drafts.’ Through the 
altered instrument he procured the funds from the company and 
embezzled them. Held, that the applicant by entrusting the order 
to the agent gave him implied authority to fill the blanks at his 
discretion, but did not authorize him to alter the material terms 
of the instrument by erasing what was printed or written, nor 
by filling the blanks with stipulations repugnant to what was 
- written or printed. 

Goodman vs. Simonds, 20 How., 361 ; Bank vs. Neal, 22 ib., 108 ; Violet 
vs. Patton, 5 Cran., 142 ; Russell vs. Langstaffe, 2 Doug., 514; Collis vs, 
Emmet, 1 H. Black., 313; Montague vs. Perkins, 22 Eng. L. & Eq., 516 ; 
1 Greenl. Ev., 12th ed., 3 567 ; Bank vs. Douglas, 31 Conn., 180. 

Held, that the order so altered was a forgery, and was honored 
by the company at its peril. The applicant was entitled to a re- 
turn of his mortgage and policies. 

Gardner vs. Walsh, 32 Eng. L. & Eq., 162 ; Ivory vs. Michael, 33 Mo., 
400 ; Wood vs. Steele, 6 Wal., 80; 2 Pars. on B. & N., 566; Goodman ys. 
Simonds, 20 How., 365 ; Andrew vs. Pond, 13 Pet., 65; Fowler vs. Brent- 
ly, 14 Pet., 318 ; Brown vs. Davis, 3 Term, 80; Hawley vs. Cramer, 4 Cow., 
712; Hill vs. Simpson, 7 Ves., jr., 170; Kennedy vs. Green, 3 Myl. & 
Keen, 722 ; Booth vs. Barnum, 9 Conn., 286 ; Pitney vs. Leonard, 1 Paige, 
461 ; Pringle vs. Phillips, 5 Sand., 157. 

Angle vs. Northwestern Mut. Life Ins. Co. 

Rep’d Jour'l, p. 415. U. 8.8. 0. 


§ 101. Fire.— Authority to bind the Company.—An agent au- 
thorized to solicit applications to be forwarded for approval to 
the company, and to collect premiums, is not authorized to bind 
the company by a verbal contract to insure. The insured is not 
justified in believing he had such authority from the fact that 
he had been told by the agent on a prior application that he was 
insured from that time, and a policy so insuring him was subse- 
quently issued. 


Morse vs. St. Paul F. & M. Ins. Co. 
Rep’d Jour’l, p. 409. _ Minn. 8. 0. 


§ 102. Lire.—Recoupment for expected Breach of Contract.— 
An agent has no right to retain the company’s funds during his 
agency in anticipation that the company will thereafter do some 
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act which would give him a right to sue for breach of contract 
and deprivation of future commissions. 

Dugan vs. Anderson, 36 Md. Rep., 584, distinguishing Hockster vs. De 
La Tour. 

Such wrongful act does not become lawful by a subsequent 
wrongful act of the company in dismissing the agent and break- 
ing the contract as regards future commissions. Funds so re 
tained by the agent are of the nature of a trust over which a 
court of equity has jurisdiction, and may be ordered paid into 
court pending litigation. 

McKim vs. Thompson, 1 Bland., 150 ; Satie vs. McEldery, 4 Md. Ch., 
December 23 ; Hogthorp vs. Hook, 1 I. & J., 310. 


Dillon vs. Conn. Mut. Life Ins. Co. 
Rep’d Jour’l, p. 364. Mp. ©. A. 


§ 103. Lire.—Liability of Company for Advertising—A compa- 
ny is liable for the acts of its general agent within the scope of 
his authority, though he may act contrary to his private instruc- 


tions. 
2 Kent. 620. 


But where a party contracted with the agent for advertising 
with full knowledge of a general custom among the companies 
not to allow discretion to their agents in this matter, it must be 
presumed that he knew the agent had no power to bind the 
company, and the latter cannot be held liable. 


Story on Agency, sec. 96. 


United States Life Ins. Co. vs. The Advance Co. 
Rep’d Jour’l, p. 379. Int. 8. C. 


§ 104. Lire.—Power to Bind the Company.—Payment of Pre- 
mium to—An agent can only bind the company by acts done in 
the way usual in the line of business in which he is acting. 

Upton vs. Suffolk Co. Mills, 11 Cush., 586; Jones vs. Warner, 11 Conn., 
48 ; Story’s Agency, 2 60 and note ; 3 Chitty Law of Com. and Manuf., 199; 
U. S. vs. Babbitt, 1 Black., 61 ; 1 Parsons on Cont., 4th ed., p. 41, 42. 

The acceptance of a horse in part payment of a life premium 
by the agent was wltra vires, and a fraud as respects the company, 
from which no valid contract binding it could arise. 


Hoffman vs. John Hancock Life Ins. Co. 
Rep’d Jour’l. p. 389. 
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CONSTRUCTION. 


§ 105. Fmer.— Termination of Policy at Company’s Option.— 
The policy, with the usual mortgagee clause, payable to mort- 
gagee, provided that if the property was misdescribed by insured 
so as to be charged a lower rate it should be void ; or if the risk 
should be increased by any means within the control of the in- 
sured, without notice, it should be void ; or if the risk should be 
increased “ by the erection of buildings, or by the use or occu- 
pation of neighboring premises, or otherwise; or if for any 
other cause the company shall so elect, it shall be optional with 
the company to terminate the insurance after notice given to the 
insured or his representatives.” eld, that these were four dis- 
tinct and independent conditions. Held, that the clause author- 
izing its termination at the election of the company was not to 
be interpreted by the rule noscitur a sociis ; that the cause need 
not have relation to an increase of risk, but might be any reason 
deemed sufficient by the company, or even its own caprice. Held, 
that after notice to insurer and mortgagee, that the right was 
not affected by the mortgagee clause. 

International Life Ins. & Trust Oo. vs. Franklin Fire Ins. Co. 

Rep’d Jour’l, p. 371. 


ESTOPPEL. 


§ 106. Fime.—Parol Evidence in Written Contract.—The policy 
provided “ that anything less than a distinct agreement indorsed 
on this policy shall not be construed as a waiver of any written 
or printed condition, restriction, or stipulation herein contained.” 
Held, that parol evidence was admissible in law as well as equity 
to show that the president of the company gave oral consent to 
the removal of the goods to another building, and told the in- 
sured that it would not be necessary to bring his policy, and such 
action by the president estopped the company from setting up 
the policy clause as a defense. 

National Fire Ins. Co. vs. Crane, 16 Md. Rep., 260; Wilkinson’s Case, 
13 Wallace, 222 ; May on Ins., 2 502. 

Maryland Fire Ins. Co. vs. Gusdorf. 

Rep. Jour’l, p. 384. 








1876. ] Pleading—Practice. 405 


PAROL CONTRACT. & 


§ 107. Fire.— Validity of —Power of Agent.—A company may 
be bound by a parol contract in the interim between taking the 
risk and payment of premium and issuing of the policy. But the 
company must have the power to make such a contract ; the con- 
tract must be clearly established, and the power of the agent 
must clearly appear. Where the claimant was a director pre- 
sumably familiar with the necessity of acceptance by the com- 
pany, and the agent must have wrongfully waived the payment 
of premium, and the evidence tended to show an agreement to 
insure rather than a present insurance, it was not error to hold 
the evidence insufficient to prove a contract. 

Patterson vs. Ben Franklin Life Ins. Co. 

Rep'd Jour’l, p. 376. Pa. 8. C. 


PLEADING. 


§ 108. Lire.—Payment of Premium.—The petition alleged is- 
sue of the policy for a valuable consideration ; also due payment 
of premium. The answer denied payment of premium, set up a 
stipulation in the application that the policy should not be bind- 
ing until such payment, also a condition in the policy that un- 
less the premiums were paid as required by its terms liability 
should cease, and alleged want of consideration. The replica- 
tion averred that by the terms of the policy payment is admitted, 
which the company is estopped to deny. 

Held, that the plaintiff based his right to recover, under the 
Iowa system of pleading, upon the execution of the policy and 
payment of premiums, and cannot recover upon showing execu- 
tion of the policy and waiver of premium. 

Lambert & Co. vs. Palmer et.al. 29 Towa, 104. 

Bernhard, admr., vs. Washington Life Ins. Co. 

Rep’d Jour’, p. 382. Towa 8S. C. 


PRACTICE. 


§ 109. Lire.—Amendment of Record.-—The court has power to 
correct any mistake in the record of its proceedings, and con- 
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form it to the facts. An order of the General Term of N. Y, 
Supreme Court affirming such order of the Special Term to 
amend, is not appealable. 

Buckingham vs. Dickenson, 54 N. Y., 682. 

Baker vs. Home Life Ins. Co. 

Rep’d Jour'l, p. 448. M36. A. 


§ 110. Lire.—Equity Appeal_—Where an agent retained funds 
during his agency in anticipation of his subsequent discharge, 
and alleged damages therefrom, an order from an equity court 
in Maryland, subsequent to his discharge, directing their pay- 
ment into court pending litigation, cannot be appealed from. 

Thompson vs. McKim, 6 H. & I., 302; and Hogthorp ys. Hook, 11. & 
J., 310, distinguished. 

Dillon vs. Conn. Mut. Life Ins. Co. 


PREMIUM NOTE. 


§ 111. Frme.—Non-payment of.—The company answered in 
defense that the premium was not paid in cash, but in a note 
which remained due and unpaid at the time of the fire, and which 
contained an agreement that if not paid at maturity the whole 
premium should be considered earned and the policy should be 
void so long as it remained unpaid. 

Held, that the answer constituted a perfect defense. The 
agreement was part of the contract and the company was not 
liable. 

Joliffe vs. Madison Mutual Ins. Co. (5 Ins. L. J., 254.) 

Gorton vs. Dodge Co. Mut. Ins. Co. 

Rep’d Jour’l, p. 350. Wis. 8. GC. 


§ 112. Fire.— Negotiable.—The insured executed a note promis- 
ing “to pay the Mutual Ins. Co., or order, for premium 
for insurance policy . And it is further agreed that if this 
note is not paid at maturity the whole amount of premium on 
said policy shall be considered as earned, and the policy be null 
and void so long as this note remains overdue and unpaid. In- 
terest at the rate of ten per cent. per annum until paid.” Held, 
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that the obligation to pay was in no wise contingent on the 
forfeiture of the policy, and the instrument was a negotiable 
promissory note. 


Cota vs. Buck, 7 Met., 788 ; Williams vs. Albany City Ins. Co., 19 Mich., 
451 ; Ward vs. Perrigo, 33 Wis., 143; Sanders vs. Bacon, 8 J. R., 485; 
Hodges vs. Shuler, 22 N. Y., 114. Case of Blake vs. Coleman, 22 Wis., 
415, distinguished. 

Kirk vs. Dodge Co. Mut. Ins. Co, 

Rep’d jour’l, p. 411. Wis. 8, C. 


RISK. 


_ $113. Fine.—Limitation of.— Held, that the terms, “ contained 
in” a particular building, limit the risk to the time the goods re- 
mained in the same building in which they were when the policy 
was issued. 
Annapolis & Elk Ridge R. R. Co. vs. Balt. F. Ins. Co., 32 Md. Rep., 37. 
* Maryland Fire Ins. Co. vs. Gusdorf. 
—$ 106. 


§ 114. Fime.—lZncrease of by Gasoline—The policy provided 
that the use of gasoline for light required a higher rate of pre- 
mium, also that such use was an evidence of increase of risk 
also that the increase of risk through a more hazardous business 
avoided the policy. Held, that in the absence of any provision 
making the policy void ipso facto upon the increase of risk due 
to the use of gasoline, it is not avoided by reason of such use 
where the loss did not result therefrom. 

Mutual Fire Ins. Co, vs. Coatsville Shoe Factory. 

Rep’d Jour’l, p. 413. See also Appendix, p,. 478. 


TITLE. 


$115. Fire.—Transfer of Property.—Where the policy pro- 
vided that the transfer of the insured premises, or a change in 
the title by voluntary transfer or conveyance, cuts off all right of 
recovery, a conveyance by the insured and wife to S., who re- 
conveyed to the wife, operates to cut off such recovery, though 
made as a substitute for a will devising the property to the wife, 
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and without the intention of divesting the insured of the entire 
title, who was to retain and did retain the same possession and 
control of the property. A subsequent notification by the wife 
to the secretary of the company of the conveyance for the pur- 
pose of having the policy changed if necessary, and his assur- 
ance that no change was necessary, did not preserve a right of 
action in case of loss to the insured, or confer it upon the wife 
in the absence of an assignment of the policy to her. 
Langdon vs. Minn. Farmers Mut, Fire Ins, Co. 


Rep’d Jour’l, p. 426. Miny. 8S, C. 








REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 





From certified transcripts in our possession. 








SUPREME COURT OF MINNESOTA. 
Ocroser Term, 1874. 


Appeal from Hearne County District Court. 


—_— 


ZEPHANIAH H. MORSE, Respondent, 
US. 


ST. PAUL FIRE AND MARINE INS. CoO., 
Appellant. 


An agent authorized to solicit applications to be forwarded for approval to the 
company, and to collect and transmit premiums, is not authorized to bind the 
company by a verbal contract to insure. 

The fact that the insured on a prior application had been told by the agent that 
he was insured from that time, and a policy so insuring him was subsequently 
issued, did not justify the insured in believing that the agent had power to bind 
the company. 


Hamun & Seartes, of St. Cloud, for Respondent. 
Harvey Orricer, of St. Paul, for Appellant. 
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Giurittan, C. J. 

Action upon an oral contract to insure personal property alleged to 
have been made on the part of defendant by an agent, and verdict 
below for plaintiff. The defendant denies the contract, and the 
authority of the agent to make it. As to the agent making the con- 
tract there was sufficient evidence to justify the finding. We do not 
think there was, as to his authority to make such a contract. 

As between him and the company his authority was that of a 
soliciting agent, authorized to receive applications for insurance in 
accordance with instructions to agents, and to collect and transmit 
the premiums therefor, and the applications were to be forwarded to 
the company for its approval or rejection. This alone would not 
authorize the agent to make the contract. 

Plaintiff claims that the acts of the company justified him in believ- 
ing that the agent could bind it by such a contract. The facts from 
which this is claimed are, that the year before the alleged contract 
plaintiff made an application to his agent for insurance in this com- 
pany, on other property ; that at the time of making that application 
the agent told him that he was insured from that time, and that, sub- 
sequently he received from the company a policy referring to his 
application and insuring the property from the date of the applica- 
tion. 

Had it appeared that upon that application the company was ad- 
vised that its agent had made a contract to insure, its act in issu- 
ing the policy to take effect from the time when the application was 
made might tend to show such a custom or mode of transacting busi- 
ness on the part of defendant as would justify plaintiff in believing 
that the agent was authorized to bind the company by the contract 
now sued on. But as it does not appear that the company ever knew, 
beyond what the application itself showed, what the agent had done, 
no such inference can be drawn from it. 

The order denying a new trial is reversed. 
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SUPREME COURT OF WISCONSIN. 





Appeal from Pepin County Cireuit. 


WILLIAM G. KIRK, Respondent, 
vs. 


DODGE COUNTY MUTUAL INS. CO., Appellant.*}. 


The insured executed a note promising ‘‘to pay tothe. .. Mutual Ins. Co. or order 
. .. for premium forinsurance policy.... And itis further agreed that if this 
note is not paid at maturity, the whole amount of premium on said policy shall 
be considered as earned, and the policy be null and void so long as this note re- 
mains overdue and unpaid. Interest at the rate of ten per cent. per annum 
until paid.” 

Held, that this was a negotiable promissory note. 


Demurrer sustained. 


Cousins and Hoy, of Eau Claire, for Respondent. 
Dixon, Hooker, Weaa and Noyes, of Milwaukee, for Appellant. 


Corz, J. 

The question in this case is, whether an instrument of which the 
following is a copy, is a negotiable promissory note. 

“$40.00. Arkansaw P.O. E.N. Stillman, agent. Pepin Co., Wis., 
January 12th, 1875. On or before the 12th of February next, for 
value received, I promise to pay to the Dodge County Mutual Insur- 
ance Company, or order, at their office in Waupun, Wisconsin, forty 
dollars for premium, for insurance policy No. 493, in said company. 
And it is further agreed that if this note be not paid at maturity, 
the whole amount of premium on said policy shall be considered as 
earned, and the policy be null and void so long as this note remains 





* Decision rendered February 1, 1876.4 
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overdue and unpaid. Interest at the rate of ten per cent. per an- 
num until paid. Signed W. G. Kirk.” 

If the above is a negotiable promissory note, it was not due when 
the property insured was destroyed by fire, on the 14th of February, 
1875, and the company is responsible for the loss. 

It seems to us there can be no doubt about the character of the in- 
strument. It has all the essential qualities of a promissory note as 
defined in the books. It is a promise to pay to the order of the com- 
pany a specified sum of money at a fixed time ; the payment not de- 
pendent on any contingency, nor payable out of a particular fund. 
Says Shaw, C. J., in Cota vs. Buck, 7 Met., 588, “The true test of the 
negotiability of a note seems to be whether the undertaking of the 
promissor is to pay the amount at all events, at some time which must 
certainly come, and not out of a particular fund, or upon a contingent 
event. If it were payable on a contingency, or out of a particular 
fund, it would not be negotiable.” Whatever doubt might exist in 
that case as to whether the undertaking to pay was absolute, and to 
be made within a certain limited time, there would seem to be no un- 
certainty upon any of those points in the case before us. 

It is, however, said that the memorandum attached to the note is in 
the nature of a condition which destroys the negotiable character of the 
instrument. That memorandum in no degree qualifies the absolute 
promise of the maker to pay the note on or beforé the 12th day of 
February thereafter. The maker stipulates that if he fails to pay at 
the maturity of the note, that the whole amount of premium on the 
policy shall be considered earned, and that while he should be in de- 
fault the property would be at his own risk. This is the substance of 
the memorandum. But it does not affect or change the maker's liability 
on the note. That continues, though the policy may have become for- 
feited by his failure to pay at the time specified. The effect of such a 
memorandum on the rights of the insurer and insured is quite fully 
considered in Williams vs. The Albany City Ins. Co., 19 Mich., 451, 
though there the question was whether the company was liable on the 
policy for a loss occurring during the default to pay the note. That 
of course is a different question from the one before us. Here the 
question is whether the character of the instrument is affected by the 
memorandum attached ; and we perceive no ground for holding that 
it is. 

The case of Blake vs. Coleman, 22 Wis., 415, is clearly distinguish- 
able from the one at bar. (See Ward vs. Perrigo, 33 Wis. 143 ; 
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Sanders vs. Bacon, 8 J. R., 485; Hodges vs. Shuler, 22 N. Y., 114.) 
We think the order of the Circuit Court sustaining the demfirrer to 
the answer is correct, and must be affirmed. 

It is so ordered. 


SUPREME COURT OF PENNSYLVANIA. 


Error in Common -Pleas of Chester County. 


MUTUAL FIRE INS. CO. 
US. 


COATSVILLE SHOE FACTORY.* 


Where, in a policy of insurance, it was provided that lighting a building by gaso 
line required a higher rate of premium, and by another provision this was evi- 
dence of an increase of risk over a building not so lighted, and the jury found 
that the fire did not result from anything forbidden in the policy, it was held, 
that the policy was not void, even though gasoline had been used upon the 
premises previous to the fire, because of the absence of a provision that such an 
increase of risk should ipso facto avoid the policy. 


Perr Curtam. 


Under the charge of the learned judge, the jury must have found that 
the injury from the fire in this case did not arise from introduction 
and use of gasoline as a means of lighting the building. The injury 
not having arisen from any increased risk growing out of this cause, 
the first proposition of the plaintiff in error is disposed of. But it is 
contended that there are provisions in the policy which forbids such 
an increase of risk, and therefore that the policy is void, whether the 
loss resulted from this cause or not ; and the complaint is that the ques- 
tion of an increase of risk was not submitted to the jury. If the postu- 
late is admitted, the conclusion certainly is that there was error in not 


* Decision rendered January, 1876. From Mutual Underwriter. 
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so charging. But there is no clause or provision in the policy which 
makes it void fora temporary increase of the risk. 

It istrue that lighting the building by gas made from petroleum 
requires a higher rate of premium, and by another provision in the 
policy this is evidence of an increase of risk over a building not so light- 
ed, which the insured cannot controvert. But there is no provision 
that such an increase of risk makes the policy void, ipso facto. It un- 
doubtedly renders the policy liable to be avoided if a loss arises from 
this cause. In the absence of a stipulation to this effect, the validity 
of the policy necessarily depends on the state of the premises at the 
time of the loss. But in this case the evidence shows that this mode 
of lighting had been discontinued some time before the fire, and the 
verdict establishes that the fire did not result from the gasoline. We 
must therefore find some other clause in the policy to support the posi- 
tion of the plaintiff in error. It is supposed this is found in the tenth 
by-law. But this by-law applies only to a more hazardous business 
pursued by the assured in the building, whereby the risk is increased. 

If a means of lighting the building in which the business is carried 
on can be deemed the business itself, then the rule covers the case, 
and the policy was avoided. But this cannot be held to be the mean- 
ing of the parties in insisting upon this rule as part of their contract. 
If asked what business he carried on, for the purpose of determining 
the hazard, and thereby the premium, the assured would have answered, 
Shoemaking by machinery. If asked what light he used, he would then 
have answered, Gas from petroleam—or as the case might be. The 
very fact that a different clause is introduced into the policy to pro- 
vide against lighting by petroleum or its products, evidences that the 
tenth rule was not supposed to cover the case. Hxpositio unius est ex- 
clusio alterius. There is, therefore, no clause which by contract avoids 
the policy, if the prohibited thing be introduced, so that the case fell 
back upon the questions submitted by the court to the jury, whose find- 
ing shows that no loss resulted from anything forbidden in the policy. 
We discover no error in the record. 

Judgment affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroper Term, 1875. 


Appeal from United States Circuit Court, District of Iowa. 


H. G. ANGLE, Appellant, 
Us. 


NORTHWESTERN MUTUAL LIFE INS. CO. 


The sub-agent appointed by a State agent, who was authorized to negotiate loans 
with the approval of the company, offered to negotiate a loan through the State 
agent, and for that purpose procured the applicant's signature to the necessary 
application, and also procured from him the necessary mortgage and fire poli- 
vies, and search, all of which were received and approved by the company. 
The sub-agent then procured the signature of the applicant to a printed order, 
which, when so signed, read as follows : ‘* Pay to dollars on account of 
in drafts to the order of H. G. Angie.” The agent filled the blanks, canceled 
the printed words “drafts to the order of” and wrote the words ‘current 
funds” in the blank space preceding “ drafts.” Through the altered instru- 
ment he procured the funds from the company, and embezzled them. 

Held, that the applicant, by intrusting the order to the agent, gave him implied au- 
thority to fill the blanks at his discretion, but did not authorize him to alter 
the printed words, or fill the blanks with repugnant stipulations. 

Held, that the order so altered was a forgery, and was honored by the company 
at its peril. 

Held, that the applicant was entitled to a return of his mortgage and policies. 

Decree reversed. 


Cuirrorp, J. 
Persons dealing with an agent are entitled to the same protection 
as if dealing with the principal, to the extent that the agent acts with- 
in the scope of his authority. 
Pursuant to that rule, it is settled law that where a party to a nego, 
‘tiable instrument intrusts it to another for use as such, with blanks 
not filled up, such instrument so delivered carries on its face an im- 
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plied authority to complete the same by filling up the blanks; but 
the authority implied from the existence of the blanks would not au- 
thorize the person intrusted with the instrument to vary or alter the 
material terms of the instrument by erasing what is written or printed 
as part of the same, nor to pervert the scope and meaning of the same 
by filling the blanks with stipulations repugnant to what was plainly 
and clearly expressed in the instrument before it was so delivered. 

By virtue of the implied authority such a depositary may perfect, 
in his discretion, what is incomplete, by filling the blanks, but he may 
not make a new instrument ky erasing what is written or printed, nor 
by filling the blanks with stipulations repugnant to the plainly ex- 
pressed intention of the same, as shown by its written or printed 
terms. Goodman vs. Simonds, 20 How., 361. Bank vs. Neal, 22 ib., 
108. 

Much reference to the pleadings will be unnecessary, as the ques- 
tions presented for decision arise chiefly out of the facts deducible 
from the proofs exhibited in the record. Suffice it to say, in that re- 
gard, that the suit was instituted by the complainant to procure a de- 
cree that the bond and mortgage and the two fire insurance policies 
described in the bill of complaint were delivered and assigned to the 
respondents without consideration, and to obtain a decree setting 
aside said bond and mortgage, and for a return of said policies, the 
same having been delivered to the respondents as additional security 
_ for a loan of ten thousand dollars, the proceeds of which never came 
to the hands of the complainant; and he charges that the proceeds 
of the loan were never forwarded to him by his authority ; that if the 
insurance company ever paid the same in current funds to the person 
through whom the loan was negotiated, upon any order signed by 
him, as pretended by the respondents, the order was forged by the 
party who presented it, or by some person interested, to cheat and de- 
fraud the complainant out of the money. 

Service was made and the corporation respondents appeared and 
filed an answer, in which they allege that the bond, mortgage and fire 
policies were duly delivered to the company by the agent of the com- 
plainant, and they deny that the order for the payment of the pro- 
ceeds of the loan was forged, and aver that they made the payment 
to the person who presented if, in good faith. Proofs were taken, and 
the court, having heard the parties, entered a decree dismissing the 
bill of complaint, and the complainant appealed to this court. 

Sufficient appears to show that the respondents are a corporation 
created by the laws of Wisconsin, and that they were doing a life in- 
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surance business throughout the Northwestern States, and it also ap- 
peared that they were accustomed to loan money on real estate secn- 
rities. Agents were appointed by the respondents, in the different 
States, whose duty it was to solicit applications for policies, and to 
transact other matters connected with their insurance business. 

State agents were appointed by the company, but it is conceded 
that they in turn appointed sub-agents to perform the same duties, 
and it appears that the commissions for all such services were paid by 
the company to the State agents. 

Applications for loans of money were frequently made to the com- 
pany through the State agents, and it appears that such agents of the 
company were furnished with blank forms for such applications and 
for the appraisement of real estate intended as security for such loans. 
When an application for a loan was made, the blank forms were filled 
up by the agent, and it was the business of the borrower to furnish 
abstracts of the title of the real estate offered as security, all of which 
were transmitted by the agent to the home office for examination, and 
if approved, the course of business was that the bond and mortgage 
were prepared and forwarded to the agent to be delivered to the ap- 
plicant for execution and return. 

Of course the applicant might still refuse to execute the bond and 
mortgage, but if he was satisfied with the terms of the instruments, 
and completed the same, they were given back to the agent and were 
by him returned to the company, and it seems that the money loaned 
was usually transmitted to the applicant by means of a draft payable 
to the order of the borrower, or in certain cases the money was paid 
by the company at the home office, pursuant to the written order of 
the borrower, evidenced by a receipt on the back of the order by the 
person in whose favor it was drawn. Such papers from the home 
office to the borrower and from the borrower to the company, it is 
conceded, are usually mailed to the State agent, and that they pass 
through his office, but it is insisted by the respondents that he has 
no interest in the business and that he receives no compensation from 
the company for his services. 

Sub-agents, it is conceded, were employed by the agents appointed 
by the company, and it appears that I. T. Martin, during the winter 
and spring of 1871, was a regular agent of the company, appointed 
for the State of Iowa, and that he employed one C. W. Copeland, as 
sub-agent, to solicit applications for life insurance, and that Copeland 
claimed to be the agent of the company to effect loans in their behalf 
on security of real estate, and that he represented to the complainant 
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that he—the sub-agent—could procure for the complainant a loan 
from the company of ten thousand dollars on such security. 

Both the complainant and Copeland then resided at Cedar Rapids, 
and it was at that place and about that time that the former was in- 
troduced to the latter, and it appears that Copeland was at that time 
canvassing for the company to procure customers to take policies in 
the company, and to induce persons to take loans from the company 
on security of real estate. About the same time Copeland published 
a card in one or more of the local newspapers, representing that he 
was the agent of the company, and it appears that he exhibited to the 
complainant pamphlets, circulars, and other documents, of the kind 
prepared and distributed by the State agents, as the means of extend- 
ing the business of the company, and that notice was published by 
the same party, in one or more of the local journals, in which he is 
described as the agent of the insurance company. 

Evidence entirely satisfactory was introduced, showing that it was 
during that period that the complainant commenced negotiations with | 
Copeland to obtain from him a loan from the company for ten thou- 
sand dollars, to be secured by bond and mortgage of real estate. 
Conversation ensued between them, and the evidence showed that 
Copeland told the complainant that he was going to quit preaching, 
and that he had made arrangements to act as attorney for the said 
insurance company ; that he had already secured a loan for one per- 
son ; and that, being an intimate friend of the general agent, he could 
get the money whenever he recommended the loan. 

Blank forms were requisite, and it appears that Copeland furnished 
the complainant with a printed blank form of an application for a 
loan, and that he requested the complainant merely to insert the 
description of the property to be offered as security, and his valuation 
of the same, stating that he, the agent, would fill the other blanks 
and send the application forward. Accordingly the complainant in- 
serted the description of the property, giving his valuation of the same 
in figures, and also gave the name of his wife and the date of the in- 
strument, and his own name and place of residence. Incomplete 
though the instrument was, yet the witness states that he delivered it 
to Copeland, and that he, the witness, never saw it afterward until 
he gave his deposition in the case, and that the indorsements on the 
back of the instrument were not there when it left his possession. 

Due notice was received by the complainant from the president of 
the company, that his application for a loan was accepted, and he was 
alsoginformed, in the same communication, that abstracts of the title 
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of the property and certain certificates were required to show that 
the property was free of incumbrances and liens, and that when the 
same were received, if found to be correct, that their attorney would 
prepare the bond and mortgage and forward the same for execution. 

Such abstracts and certificates were procured by the complainant, 
at the instance of Copeland, and they were delivered by the complain- 
ant to him at his request, and it appears that Copeland presented to 
the complainant the bond and mortgage, ready for his signature, 
he having procured the signature of the complainant’s wife to the 
mortgage before the instruments were exhibited to the complainant 
for execution. They were signed by the complainant at his house, no 
one being present except his wife and Copeland, and the complain- 
ant testifies that he then and there delivered the same to Copeland, 
together with two fire policies of insurance, in order that the fire poli- 
cies might be indorsed by the agent of the companies issuing the 
same, in a way to make the loss, if any, payable to the corporation re- 
spondents. Decisive proof that Copeland received the bond and 
mortgage for record and transmission is also exhibited by the receipt 
which he gave in behalf of the company, and which he signed as 
agent. 

Throughout the whole transaction the negotiations with the com-' 
plainant were conducted by Copeland, and the evidence shows beyond 
doubt that all the instruments and documents which were delivered 
by the complainant to Copeland were by him delivered or transmit- 
ted to the State agent of the company, and that they were all forward- 
ed by the latter to the company at their home office, where the officers 
of the company transact all their business. 

Such applications for loans are usually made direct to the executive 
committee, and are required to be signed by the party desiring the 
loan, and when the loan papers have been perfected the company pay 
to the owner directly, either in checks or drafts to his order, unless 
the borrower, by written request or order, may have otherwise direct- 
ed, but the president, in his testimony, admits that the State agent 
sometimes forwards applications to the executive committee for parties 
residing in the State, and that the home office does advise such parties, 
through him, of the action of the company in respect to such applica- 
tions. Cases of the kind, therefore, it may be assumed, had occurred . 
before, where the business was transacted through the State agent, 
but if not, still it is proved beyond all doubt that all the negotiations 
with the complainant were conducted by the sub-agent, and that all 
the propositions to and from the company in respect to the loan in ques- 
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tion were transmitted to the company through the same State agent. 
Satisfactory abstracts and certificates having been forwarded, and 
the due execution and delivery of the bond and mortgage having been 
procured, nothing remained to be done to enable Copeland to carry 
his fraudulent scheme into effect, except to get an order for the money 
in such a form that he could convert the fund to his own use, with- 
out danger of immediate exposure and detection. Antecedent con- 
versations between the parties made it known to him that the com- 
plainant expected to receive the proceeds in drafts payable to his own 
order, it appearing that the complainant had told him that he want- 
ed the amount in two drafts, one for six thousand dollars and the other 
for four thousand dollars, each payable to his own order. Apprised 
of what the complainant desired, he doubtless thought it prudent to 
seem to conform to his expressed wish. Circumstances occasioned 
some delay, but Copeland finally informed the complainant that the 
papers had gone forward, and stated that notice that the papers were 
satisfactory might come any day, and suggested that the complainant 
might as well sign the blank order for the money, adding that he 
would fill it out,” and the witness testifies that he looked at the 
blank, and seeing that it contained the words “in drafts to- the order 
of,” he put his signature to it and placed it in the drawer of Copeland, 
and went home. 

Taken as a whole, the evidence satisfies the court, beyond all doubt, 
that the blank form which the complainant signed was without date, 
except the year, which was in printed figures; that it contained no 
direction except the printed word “To,” followed by a blank ; that it 
did not contain the name of any payee, nor anything upon the subject, 
except the printed words “ Pay to,” followed by a blank ; that it did 
not specify any amount, nor contain anything upon the subject, except 
the printed word “dollars,” preceded by a blank; that it did not 
specify for what the payment was to be made, nor did it contain any- 
thing upon the subject, except the printed words “on account of,” 
followed by a blank ; and that it contained. nothing in respect to the 
medium of payment, except the printed words “in drafts to the order 
of,” the word “of” immediately preceding the name of the plaintiff, 
H. G. Angle, and so close to the first initial of the signature as to 
leave no blank between the erased sentence and the name of the 
complainant. 

Subsequent to the time when the blank form was signed by the 
complainant and was left in the drawer of Copeland, the printed words 
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“drafts to the order of,” just preceding the signature of the com- 
plainant, were erased, evidently with pen and ink, and the words 
“ current funds” were inserted in writing between the printed word 
“in” and the word “drafts,” which is the first word of the sentence 
“drafts to the order of,” the effect of which was to authorize the 
company to pay the proceeds of the loan “in current funds,” instead 
of “ drafts to the order of” the signer of the blank form. 

Armed with that instrument, the blanks having been filled and the 
words “current funds” having been inserted in lieu of the words 
“ drafts to the order of,” which were erased, Copeland went to the 
home office and obtained the whole proceeds of the loan, and abscond- 
ed with the whole amount. 

Full power to receive the proceeds of the loan would have been 
conferred upon the person who presented it, even if the holder of the 
blank form had done nothing more than to fill the blanks contained 
in the incomplete instrument ; but it is quite obvious that if he had 
merely filled the blanks of the instrument, the company would have 
been obliged to make the payment “in drafts to the order of” the 
complainant, which, it is easy to see, would have defeated the fraudu- 
lent intent of the party who presented it for payment, as the drafts, 
if payable to the order of complainant, could not be by that party 
converted into current funds. Had he merely filled the blanks the 
body of the completed instrument would have read as follows, to wit: 
Pay to [the person named] ten thousand dollars, on account of bond 
and mortgage, in drafts to the order of H. G. Angle. Evidently such 
an instrument would not have answered the purpose of the holder of 
the blank form, if he intended to betray his trust, and to convert the 
proceeds of the loan to his own use, without the consent of the law- 
ful owner of the fund. 

Blanks necessary to complete the instrument, and render it opera- 
tive, it may be admitted might be filled by the holder of the-instru- 
ment ; but it is clear that it was not possible, within the meaning of 
that rule, to give the instrument such a form as would make it an- 
swer the supposed fraudulent intent, without doing violence to the 
scope and design of the blank form, as evidenced by the printed terms 
it contained, which, as outlines, plainly indicate that the signer re- 
quired that the payment of the proceeds of the loan should be made 
in drafts to his own order. Manifest as that indication was, and as 
it would be even to the casual reader, it became necessa.;, in order 
to make the completed instrument answer the fraudulent intent of 
the holder, to change the scope and design of the same, which he 
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effectually accomplished by erasing the printed words “drafts to the 
order of,” which immediately preceded the name of the signer, as be- 
fore explained, and by inserting the words “current funds” between 
the erased word “ drafts” and the word “in,” between which and the 
erased word “ drafts” there was a short blank, scarcely sufficient to 
admit the written words “ current funds,” as will be seen by reference 
to the instrument actually presented to the company, which was sent 
up with the transcript as an original paper. 

Compare the altered instrument with what it would have been if 
nothing had been done to it except to fill the blanks, and the criminal 
character of the act is manifest. By the erasure and insertion of the 
words “current funds” it was made to read as follows: Pay to [the 
person named] ten thousand dollars, on account of bond and mort- 
gage, in current funds. 

Such an alteration, it is insisted by the complainant, is not and can- 
not be justified by any implication which arises from the existence of 
blanks in the instrument, inasmuch as the alteration consists both of 
the erasure of material words and the insertion of other material words 
in lieu of those erased, which change the scope and legal effect of the 
instrument from what it would have been if the blanks had been filled 
without any such erasure and insertion. 

Complainant concedes that blanks in such an instrument may be 
lled by the person to whom it is intrusted for use, but he contends 
that the said alterations made in the instrument in this case were a 
forgery, which renders the completed instrument void, and the cour 
here concurs in that proposition. 

Negotiable instruments are frequently delivered for use, with blanks 
not filled, and in respect to such instruments, it is held that where a 
party to such an instrument intrusts it to custody of another for use 
with blanks not filled up, whether it be to accommodate the person to 
whom it was intrusted, or to be used for the benefit of the signer of 
the same, such negotiable instrument carries on its face an implied 
authority to fill up the blanks necessary to perfect the same ; and the 
rule is that, as between such party and innocent third parties, the 
person to whom the instrument was so intrusted must be deemed the 
agent of the party who committed the instrument to his custody, in 
filling the blanks necessary to perfect the instrument. Violet vs. Pat_ 
ton, 5 Cran., 142 ; Russell vs. Langstaffe, 2 Doug., 514; Collis vs. Em. 
met, 1 H. Black., 313 ; Montague vs. Perkins, 22 Eng. L. & Kq., 516. 

Questions of the kind most frequently arise in respect to negotiable 
instruments, but the court here is of the opinion that the same rule is 
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properly applicable to the case before the court. Authority to act for 
another may be express, or it may, in certain cases be implied, but an 
implied authority has its limitations as well as that which is express. 
Examples to prove that proposition exist everywhere, but it would 
be difficult to give one more apposite and striking than the one pre- 
sented by the case in decision, where the authority to fill the blanks is 
implied from their existence in an instrument intrusted to another for 
use. 1 Greenl. Ev., (12th ed.,) sec. 567. 

Beyond all doubt such a party may fill every blank which it is neces- 
sary should be filled to perfect the instrument and render it operative 
within its scope and design, if the terms and words of the instrument 
sufficiently indicate what that scope and design are. Cases arise, it must 
be conceded, where a party signs his name to a blank paper and in- 
trusts the paper containing his signature to another for use, but it is 
sufficient to say upon the subject, that the case before the court is not 
of that character. Instead of that the blank form signed by the com- 
plainant contained terms clearly indicating that the money was to be 
paid on account of “ the bond and mortgage,” and that the signer of 
the blank form required the payment to be made “in drafts to the 
order of” the signer of the same, and it was no more competent for the 
person to whom it was intrusted, in that state of the case, to erase the 
words “ drafts to the order of,” and to insert in the short blank pre- 
ceding that sentence, the words “current funds,” than it would have 
been for that person to have prepared and executed a new instrument 
in the name of the signer, requesting the company to pay the proceeds 
to the order of the holder of the blank form. 

Argument is scarcely necessary to support that proposition, as it is 
self-evident that the erasure of the words “ drafts to the order of” 
changed the manifest scope and design of the incomplete instrument, 
and it is equally clear that the words “ current funds,” which were in- 
serted, are utterly repugnant to printed terms “drafts to the order of,” 
which were erased by black lines. Bank vs. Douglas, 31 Conn., 180. 

Properly applied, that case is decisive of the present case. It appears 
that the defendant in that case put his name upon an inchoate bill of 
exchange, drawn and signed by the maker, on a certain firm, blanks 
being left for the date, amount, time of payment, and the name of the 
payee, and that the defendant delivered the paper thus indorsed to 
the maker of the same, who struck out the name of the place where 
it was made, and the name of the firm on which it was drawn, and 
filled out the instrument so as to make it a promissory note for three 
thousand five hundred dollars, payable to the order of another party. 
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Upon these facts the court held that an inference arose, which in 
favor of a bona fide holder of the paper was irresistible, that the person 
to whom the paper was intrusted was authorized, by filling the existing 
blanks, to complete the instrument and to fill the blanks so as to bind 
the defendant as indorser of a bill of exchange drawn by him on the 
firm therein named, for any sum, payable at any time and place. But, 
say the court, no inference or presumption of authority can arise that 
he might turn the bill drawn on one firm into a bill drawn on another, 
or to turn it into a promissory note. Neither dictum nor decision, say 
the court, has been cited to warrant such a claim, and they add that 
they suppose that none such can be found. Suit in that case was 
brought by the bank, claiming to be an innocent holder ; but the court 
held that, notwithstanding the erasures, unmistakable evidence of the 
original character of the iustrument remained, and that the evidence 
was amply sufficient to excite distrust, and make it the duty of any 
one to whom the paper was offered to inquire when and by what 
authority such erasures and alterations had been made. Gardner vs. 
Walsh, 32 Eng. L. & Eq., 162. 

Where blanks exist, in negotiable securities delivered to another 
for use, the custody of the paper under such circumstances give the 
custodian the right to fill the blanks, but it does not confer authority 
to make any addition to the terms of the note, and if any such, of a 
material character, are made by such a party, without the consent of 
of the party from whom the paper was received, it will avoid the note, 
even in the hands of an innocent holder. Ivory vs. Michael, 33 Mo., 400. 

Proof was given in that case that the parties had for many years 
been in the habit of indorsing for each other, that the defendant in- 
dorsed the note, which was in blank, as to the time of payment, and 
was payable without defalcation or discount. Before using it the 
other party filled the blank with thirty days, and added after the word 
discount, “ bearing ten per cent. after maturity.” Attempt was made 
in argument to sustain the right to make the addition to the note, be- 
cause it was delivered before the blank was filled, but the court held 
that the insertion of the words, “bearing ten per cent. after matu- 
rity,” was not the filling of a blank, and that it rendered the note in- 
valid. Wood vs. Steele, 6 Wail., 80. 

Persons intrusted with negotiable securities for use, by the parties 
to it, may, if it contains blanks, fill the same ; but Mr. Parsons, though 
he admits that rule to its fullest extent, adds that if one materially 
changes words which are printed or written, the note by such change 
would be rendered invalid, and certainly it must be so if the change 
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substantially varies the scope of the instrument, to the prejudice of 
the party from whom it was obtained. 2 Pars. on B. & N., 566. 

Suppose that is so, still it is insisted by the respondents that the 
rule is not applicable in this case, because they had not notice of the 
defect in the blank order; but the court here is entirely of a different 
opinion. Even the holders of negotiable securities, taken in the usual 
course of business, before the securities fall due, are held chargeable 
with notice where the marks on the instrument are of a character to 
apprise one to whom the same is offered of the alleged defect. Good- 
man vs. Simonds, 20 How., 365. 

When it is proposed to impeach the title of a holder for value, by 
proof of any facts and circumstances outside of the written instrument 
itself, it is a very different matter. He is then to be affected, if at all, 
by what has occurred between other parties, and he may well claim an 
exemption from any consequences flowing from their acts, unless it be 
first shown that he had knowledge of such facts and circumstances at 
the time the transfer was made. These principles are of universal 
application; but where a person takes a negotiable security which, upon 
the face of it, is dishonored, he cannot, says Taney, Ch. J., be allowed 
to claim the privileges which belong to a bona fide holder. Andrews 
vs. Pond, 13 Pet., 65. 

If he chooses to receive it under such circumstances he takes it with 
all the infirmities belonging to it, and is in no better condition than 
the person from whom he received it; and the same doctrine was en- 
forced and applied in a subsequent case where, in speaking of a pro- 
missory note so marked as to show for whose benefit it was to be dis- 
counted, the court held that all those dealing in paper “ with such 
marks on its face, must be presumed to have knowledge of what it 
imported.” Fowler vs. Brently, ‘14 Pet., 318; Brown vs. Davis, 3 
Term, 80. f 

Actual notice in such a case is not required, even in suits founded 
upon negotiable securities, where the evidence of its infirmity consists 
of matters apparent on its face ; nor is any different or stricter rule 
applicable in cases like the present, it appearing that the printed words, 
though erased so as to be inoperative, were still entirely legible, even 
to the casual reader, and that the words “ current funds” inserted be- 
fore the erased word “ drafts” were plainly repugnant to the erased 
words “drafts to the order of,” which followed them in the same con- 
nection. 

Constructive notice in such cases is held sufficient, upon the ground 
that when a party is about to perform an act which he has reason to 
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believe may affect the rights of third persons, an inquiry as to the fact 
is a moral duty, and diligence an act of justice. Whatever fairly puts 
a party upon inquiry in such a case is sufficient notice in equity, where 
the means of knowledge are at hand ; and if the party, under such 
circumstances, omits to inquire and proceeds to do the act, he does so 
at his peril, as he is then chargeable with all the facts which by a pro- 
per inquiry he might have ascertained. Hawley vs. Cramer, 4 Cow., 
712 ; Hill vs. Simpson, 7 Ves. Jr., 170 ; Kennedy vs. Green, 3 Myl. & 
Keen, 722 ; Booth vs. Barnum, 9 Conn., 286 ; Pitney vs. Leonard, 1 
Paige, 461; Pringle vs. Phillips, 5 Sand., 157. 

Authorities to show that the material alteration of a written instru- 
ment renders it void is unnecessary, as it is a principle of universal 
application. 

Decree reversed and the cause remanded, with direction to enter a 
decree in favor of the complainant. 


SUPREME COURT OF MINNESOTA. 


Apri Term, 1875. 
Appeal from C. P. of Hennepin County. 


HARLOW LANGDON anv CAROLINE LANGDON, 
HIs WIFE, Respondenis, 
vs. 


MINNESOTA FARMERS MUTUAL FIRE INSUR- 
ANCE ASSOCIATION, Appellant.* 


Where, by the terms of a fire policy, the sale or transfer of the insured premises, 
or a change in the title thereof by voluntary transfer or conveyance, cuts off all 
right of recovery upon the policy, a conveyance of the premises by the in- 
sured and his wife to 8., who re-conveys to the wife, operates to cut off such 
right of recovery, notwithstanding it appears that the conveyances were made 
as a substitute for a will devising the property to the wife, and that it was not 
the intention to divest the insured of the entire title, but that he was to retain, 
and did retain, possession and control of the property after the conveyances as 
befcre. 


_ *Decision rendered September 29, 1875. ‘To appear in 22 Minn. 
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The fact that after the execution of the conveyances, the wife, for the purpose of 
having the policy changed if necessary, went to the office of defendant’s secre- 
tary and notified him that the conveyance had been made, and was informed 
by him that ‘it made no difference, and that no change was necessary;” and 
that upon being so informed she took no further steps in the premises, but 
suffered the policy to remain as it was, does not operate to preserve a right of 
action upon the policy to the insured in case of loss, or to confer one upon the 
wife, it not appearing that the policy had been assigned to her, 

Order denying a new trial reversed. 


Arwater and Bascock, of Minneapolis, for Respondent. 
Besee and Suaw, of Minneapolis, for Appellant. 


Berry, J. 

The defendant made a fire policy runing to plaintiff, Harlow Lang- 
don, and insuring among other things a dwelling-house of which he 
was owner. : 

The house having been destroyed by fire, this action is brought up- 
on the policy, the defendants having refused to pay the loss after 
proper notice and proof. 

The policy contained the following provision, viz., “if the property 
be sold or transferred, * * * * or any change takes place in the 
title or possession, whether by legal process, judicial decree, voluntary 
transfer or conveyance, * * * then and in every such case the in- 
sured shall not be entitled to recover from the association any loss or 
damage which may occur in or to the property hereby insured, or any 
part or portion thereof.” 

After the issue of the policy, and before the fire, the plaintiffs, Har- 
low Langdon and Caroline Langdon his wife, conveyed the dwelling- 
house and the premises on which it was situated to Sargent, by whom 
and his wife the same were conveyed to plaintiff, Caroline Langdon. 

Under the provisions above quoted this change in the title of the 
property precludes any recovery upon the policy, unless this result is 
prevented by other facts appearing. 

It is claimed that these conveyances were made as a substitute for a 
will devising the property to Mrs. Langdon, and that it was not the 
intention to divest Harlow Langdon of the entire title, but that he 
was to retain, and did retain, possession and control of the property 
after the transfer as before. 

If it be admitted that there is evidence tending to establish this 
claim, the intention of the parties in no way affects the stubborn cir- 
cumstance that the property was in fact transferred, and the title 
thereto in fact changed by the conveyances, and therefore in no way 
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avoids the effect of this provision of the policy in barring any right of 
recovery. 

The further claim is made, that after the execution of the convey- 
ances Mrs. Langdon, for the purpose of having the policy changed if 
necessary, went to the office of defendant’s secretary and notified him 
that the deeds had been made, and was informed by him that “ it 
made no difference, and that no change was necessary,” and that upon 
being so informed she took no further steps in the premises, but suf- 
fered the policy to remain as it was. 

It is contended that this action on the part of the secretary waived 
the provision of the policy referred to. 

But admitting the facts to be as claimed, they do not aid the plain- 
tiffs. 

First, they do not aid Harlow Langdon, because having parted with 
his interest in the property, the loss was not his. 

Second, they do not aid Mrs. Langdon, because it is not alleged in 
the complaint, nor is there any evidence in the case tending to show 
any assignment of the policy to her by her husband. 

Without such assignment she would have no interest in the policy 
which the waiver could affect. 

Order denying a new trial reversed. 





1876.] Leslie vs. Knickerbocker Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


EMELIE LESLIE, Respondent, 
vs. 


KNICKERBOCKER LIFE INS. CO., Appellant.* 


When the officer of a company having authority, promises to notify the holder of 
a life policy which was in the company’s possession when the premium is 
due, and omits so to do for the purpose of procuring a lapse, the owner has the 
right within a reasonable time after the omission to tender the amount, and 
such tender, and tender again when the premium again becomes due, keeps the 
policy alive. 


Evidence tending to show such a promise by a person at the cashicr’s desk during 
business hours, who showed a knowledge of the policy, in the absence of evi- 
dence that he was not authorized to make such a promise, and the omission 
of the company in this case to send a notice in accordance with its general 
custom, and a knowledge and discussion at the office of the ill health of the 
insured, justified the court in so charging, and the jury in finding for the owner 
of the policy. 

Judgment affirmed. 


S. Hann, for Appellant. 
W. O. Moax, for Respondent. 


Foucer, J. 

The complaint alleges that Harriet Leslie, when the owner of the 
policy, by her agent applied to the defendant, who had it in possession, 
to be told when the premium for June, 1870, and the interest on the 
note given by the insured, would become due, and at the same time 
promised to pay the same when due. It further alleges that there- 
upon the defendant declined at that time to give the information, but 
promised and agreed to give notice of the time when they would be- 
come due, and of the amount. This is a substantial allegation of 


* Decision rendered October 5, 1875, 
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reciprocal promises. As Harriet Leslie was not before that bound to 
the defendant to pay the premium, nor the interest on the note, and 
did thus undertake so to do, there was a consideration furnished for 
the agreement of the defendant. They were reciprocal promises and 
sustained each other. The defendant did not keep its agreement, 
according to the allegations of the complaint, whereby, as it is further 
averred, the plaintiff suffered damages. The other allegations of the 
complaint need not be recited. See Dean vs. Adtna Life Ins. Co, 
[Reported ante, page 185.] The counsel for the plaintiff, open- 
ing the case to the jury, stated the facts contained and alleged in the 
complaint. They showed a cause of action, and the motion to dismiss 
the complaint upon the opening and upon the allegations in the com- 
plaint was denied without error. 

When the plaintiff rested her case, , the allegation of a promise by 
Harriet Leslie was not sustained by the evidence, and though there 
was testimony tending to show an agreement by the defendant, it did 
not prove the consideration of her undertaking. But the defendant 
did not repose upon the denial of the motion then made for a dis- 
missal of the complaint, and went into proofs for the defense. So 
that all the evidence which appears in the case is to be considered to 
determine if there was enough to sustain the verdict of the jury, upon 
the single view of the case upon which it was left to them by the 
court. In doing that, I will first notice the charge. That gave the 
case to the jury on this simple question, whether the company had 
done any act which prevented the owner of the policy from perform- 
ing the condition precedent of paying the premium and interest when 
due. The learned judge charged them that if an officer of the com- 
pany having authority made the promise testified to, and omitted to 
perform it with the purpose of procuring a lapse of the policy, then 
the owner of the policy had the right, in a reasonable time after the 
omission, to tender the amount, although the day of payment had 
then passed, and that if in such reasonable time a tender was made, 
and again made when the premium again became due, then the policy 
was kept alive. This charge did not place the right of the plaintiff 
upon an agreement to be enforced as an agreement merely, nor upon a 
technical waiver, nor upon a technical estoppel in pais. It placed it 
upon the purpose of the defendant, sought to be reached by mislead- 
ing the owner of the policy. It instructed the jury to find whether 
three things existed, viz.: a promise to send the notice ; a purpose to 
procure the lapse of the policy, or seeking to effect that purpose by 
omitting to send the notice; a tender or offer to pay the premium 
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within a reasonable time thereafter ; and it laid down the rule of law, 
that if they were found to exist, then the policy was alive and the 
plaintiff entitled to recover, inasmuch as it was by the act of the 
defendant that the owner of the policy was prevented from paying 
when due, and inasmuch as the defendant could not by its own act, 
the owner of the policy being unwilling, produce the state of things 
which would effect a lapse of it. It is to be perceived that the charge 
does not specifically instruct the jury to find whether the plaintiff’s 
assignor in ignorance relied upon the promise, and so relying omitted 
to make inquiry—that is to say, was induced to lie by and not exercise 
her rights. But this was implied in the instruction that the defen- 
dant could not by its own act effect a lapse, and the jury must have 
understood that the fact must exist, that it was alone the act of the 
defendant which brought about the result. That the charge was so 
understood by counsel, appears from the omission to make a request to 
charge, or to take specific objection to any lack in the charge given. 

There is no doubt that the rule laid down by the court is correct. 
One who by the terms of a contract is entitled to a forfeiture thereof 
to his own benefit, on the occurrence of a certain fact or omission 
which may be prevented by action taken in time by the other party to 
the contract, may not intentionally so act as to put the other off his 
guard, and induce him to refrain from preventive action. A forfeiture 
so induced will not prevail if the party in technical default with rea- 
sonable speed performs or offers to perform the omitted act. It is a 
fraud and deceit upon the party thus to put him off his guard, which 
may not prevail to destroy his rights. 

Even if there be no primary hostile purpose in the action of one 
who may in a certain event become entitled to a forfeiture, or other 
right arising from the non-performance of a condition, if by his act 
he has induced another to omit strict performance he may not take 
the benefit nor exact the forfeiture. 

Thus where a lessee had covenanted to insure in the names of his 
lessor and himself to the amount of two thirds the value, and there 
was a further provision in the lease that if he omitted to do so the 
lessor might insure and collect the premium paid as rent, the lessor 
on one occasion had stated the covenant in general terms to be that 
the lessee should insure the premises, and if no insurance the lessor 
to be at liberty toinsure. The tenant omitted to insure, and the land- 
lord insured for £800, which it was claimed was not a two-third value ; 
the tenant afterward insured for the same amount in his own name. 
This was claimed to be a breach of the covenant, and it was held that 
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there was no dispensation of the condition, but it was left to the jury 
whether the conduct of the lessor was not such as to induce a cau- 
tious and reasonable man to suppose that he was doing enough if he 
insured to the amount of £800 in own name. If they so found, the 
lessor was not to recover possession of the demised premises for a 
forfeiture of the lease. Doe ex dem. Knight vs. Rowe, 2 Car. & Payne, 
246. This was a nisi prius case, but the principle is elsewhere recog- 
nized. See West vs. Blackeley, 2 Man. and Gr., 729, 750, where it is 
said by Tindal, C. J., “If the lessor had himself occasioned the 
breach, that would have been an answer to the complaint founded on 
that breach ; not on the ground of an agreement, but because the act 
complained of would have been the act of the lessor himself.” And 
see page 752. 

A fortiori where there enters into the act an intent to mislead for 
the purpose of obtaining the benefit. Thus, if a lease provide for a 
license in writing before some act can be done by a lessee, if he do 
the act relying upon a parol license, and thus a forfeiture be worked, 
equity will relieve under circumstances of fraud, if the parol license 
was used asa snare. Richardson vs. Evans, 3 Madd., 218 ; see also 
Jones vs. Walker, 13 B. Mon., 165, and cases cited there. _ 

It is now left to be seen whether there was evidence upon which 
this charge and this verdict could be based. There was no doubt, if 
the testimony is to be credited, that some person promised Leslie, the 
witness, to send to him a statement of amount and time when due, 
and the inference was plain that he relied upon that statement, and 
was induced thereby to remit inquiry. The jury might also find that 
that person was the representative of the defendant, and spoke with 
authority. It was in its office, during its business hours, and clerks 
were at their places in regular and customary employment. ‘That 
person stood at the cashier’s desk, where Leslie had before paid to 
him premiums on policies. It is not to be inferred that he was an in- 
terloper, or that he was not one used to be in that place for all that 
kind of duty. It is plain that he had knowledge of the affairs of the 
defendant, and of this policy and its adjuncts, for he first spoke of the 
interest past due upon the note, which should have been paid at the 
last semi-annual payment. He had a right, it appeared, to receive 
from policy-holders payment of premiums, and to ascertain the 
amount and time of payment thereof. It was shown that it was the 
general practice of the company before the day of payment to send 
out notices to policy-holders, and the address of Leslie was left so that 
notice might be sent to him. The duty at the cashier’s desk was 
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entrusted to but three of the clerks of the defendant, neither of whom 
was called to show lack of authority to engage to carry out this prac- 
tice, nor was there any evidence given by defendant to that end. 

It was not beyond the province of the jury to infer from all this 
that the person who was at the cashier’s desk was properly there, and 
had right to engage that the general practice of the defendant in giv- 
ing notice should be continued and kept up with Leslie. It is beyond 
question that there was an omission to send notice, thus as to this 
policy at this time suspending the practice and failing to keep the 
particular engagement. It was shown that the defendant had infor- 
mation of the ailing condition of the assured, and that inquiry was 
made for his health when Leslie was at the office ; that his ill-health 
was spokei: of at the office as a matter of business to enforce the rules 
if the premium was not paid. It is to be inferred that this general 
practice to send notices was in the usual course of business with the 
defendant. It is then to be inferred that this would not have been 
departed from unless by affirmative and particular direction, and for 
some particular reason and with a definite purpose. It was not then 
a strained inference that it was for the.purpose named in the charge 
and found by the jury. The offer to pay in a short time after the 
premium of the 3d of June was due, and again on the 3d of Decem- 
ber, was shown. There was then enough in the testimony to warrant 
the learned judge in his charge to the jury, and them in their verdict. 
And hence it also appears that the court was not in error in refusing 
the motions to dismiss made at the rest of the plaintiff and the close 
of all the proofs. 

It is said that there was no allegation in the complaint, that the 
omission to send notice was with the purpose found by the jury. 
There was no such objection to the admission of the testimony, and 
moreover the complaint avers a willful and wrongful omission. 

There was an exception to testimony of the custom of the defend- 
ant as to receiving payment of premiums after the day. As the case 
went to the jury on the sole ground above considered, and they were 
distinctly charged that there was no proof on which they could find 
a verdict of waiver, it is manifest that the defendant was not harmed. 
The testimony could have had no effect in producing the verdict. 
The judgment should be affirmed. 

All concur. 
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Policies of insurance, like other contracts, are to receive a reasonable construc- 
tion, so as not to defeat the intention of the parties. 


A policy of insurance issued to a mercantile partnership on a stock of goods 
owned by the firm, and with which they are carrying on business, which con- 
tains no provisions limiting or restricting alienation of the property, is not 
avoided by a sale by one partner to his copartners, who continue the partner- 
ship business, of his interest in the stock of goods. 


When the policy contains a provision that the assignment of the same, or any 
interest therein, without the assent of the company indorsed thereon, avoids 
it, such a sale, and the assignment by the retiring partner to his copartners, 
who continue the business, of his interest in the policy does not avoid it. 


In case of loss after such sale and transfer, the remaining partners, being the 
real parties in interest, should sue on the policy, and in such action they are 
not limited in the amount of recovery to their interest in the partnership 
goods before such sale and transfer, but can recover for the whole loss. 


Error reversed in the District Court of Hamilton County. 


The action was upon a policy of insurance on a stock of queens- 
ware against loss by fire, originally issued to the firm of H. F. West 
& Co., (composed of the plaintiffs and Henry F. West,) on April 17, 
1866, and in force by renewals, as the plaintiffs claim, on the 17th day 
January, 1870, when a loss to the amount of $9,701.19 was suffered 
by them by the destruction by fire of the insured property, of which 
loss the proportion properly chargeable to the defendant was 
$2,425.30, to recover which this action was brought. 

The petition states that on December 1, 1869, “ said Henry F. West 
retired from said firm, and assigned all his interest in said policy and 


* To appear in 27 Ohio. This commission is of equal authority as the Supreme Court, stand- 
ing in the relation of the recent N. Y. Com, A.—Eb. L. J. 
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in said stock of goods to his copartners, the plaintiffs, who have ever 
since held and owned the same.” 

The policy contains the following provision, which the Court of 
Common Pleas held was violated by the said retirement of Henry F. 
West from the firm of H. F. West & Co., and his transfer of interest 
to his copartners: ‘“ And it is further agreed, that * * * if this 
policy, or any interest therein, shall be assigned, unless * * * 
the assent thereto of said company be obtained and indorsed hereon, 
these presents shall henceforth be null and void.” 


Hoapty, Jonnson, and Cotston of Cincinnati, for Plaintiffs in 
Error. 

The only question in this case is, whether a prohibition contained 
in a policy of insurance issued to partners, against the assignment of 
‘‘any interest therein,” refers to transfers infer sese. 

Three theories might be, and have been, espoused: first, that if one 
partner retire from a firm, all its policies of insurance containing the 
quoted clause, or a similar provision forbidding alienation of the in- 
sured premises, are at once forfeited, and unless by consent of the 
underwriter cease and determine ; secondly, that such alienation has 
the effect of forfeiture only to the extent of the retiring partner’s un- 
divided interest ; and thirdly, that the purpose of such provision is 
not to forbid changes of interest among the partners themselves, but 
relates exclusively to assignments and alienations to third persons. 

Can it be possible that the assignment by one of these partners 
to one of his copartners, of one half his nominal interest, reducing it ‘ 
say, from one third to one sixth, or from one tenth to one twentieth, 
leaving him liable for all the debts of the firm, would have the effect 
to forfeit the partnership policies, while the overdrawing of his ac- 
count, which would make him actually a debtor’ to the firm, would 
not? 

But how can it be contended that a change in the relative interests 
of the partners by the sale of part of the interest of one to another is 
not forbidden by the quoted clause, if it apply to the transfer of the 
entire interest of a retiring partner? It is equally within the letter 
of the prohibition. If one be the assignment of an “ interest” in the 
policy or the property, so also is the other. 

Nor can it be the purpose of this clause to retain for the under- 
writer the protection of the care and attention of all the assured. 32 
New York, 411; Perrin vs. Protection Ins. Co., 11 Ohio, 147. 

Under the common law rules of pleading, an alienation of his in- 
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terest in the policy by one, might prevent him from suing, and thus 
prevent the others, unless in equity or in the name of all for their 
use. And such is the explanation of the case of Murdock vs. Chenan- 
go Oo. Ins. Co., which gave rise to most of the fallacies that, for a 
long time, obscured this subject. But if all are insured, then all must 
alienate to forfeit the policy. The firm being insured, how can an 
alienation other than by the firm forfeit? “It is the act of the party 
insured, in violation of the conditions and stipulations contained in 
the policy, which alone can avoid the contract.” Foster et al. vs. 
Equitable Mutual Fire Ins. Co., 2 Gray, 216, 220; Lawrence vs. 
Holyoke Ins. Co., 11 Allen, 387. 

It follows from this, that an alienation other than by the “ insured” 
does not avoid a policy. Hence we may conclude that if a firm be 
insured, the alienation by a partner of his individual interest, especial- 
ly to his copartners, is not forbidden, but on the contrary, that the 
real purpose and intent of the parties in agreeing to the language 
used in the policy, is to prevent alienations to third persons by the 
firm, which shall introduce strangers into the proprietary interest 
and control, unless by consent of the company. Page 412 of 32 New 
York : F 

Again, it is a well settled principle of the law of insurance that a 
policy is to be most strongly construed against the underwriter. May 
on Insurance, secs. 174, 175. 

This policy does not specify by whom the alienation is forbidden, 
or to whom it is prohibited to be made. Thus there is left a question 
for construction. It must be by a party to the policy. But the party 
assured is the firm. Therefore the forbidden alienation must be that 
of the firm. H. F. West individually had no legal interest in the policy; 
he was only interested therein in his partnership character—individ- 
ually he could only act as agent of the firm. And considering also 
the constant changes in interest among the partners which every 
mercantile partnership involves, the just construction would seem to 
be that to forfeit the policy the alienation must be by the firm, and 
to a stranger, not toa partner. Burnett & Martin vs. Eufaula Home 
Ins. Co., 46 Ala., 11 ; Pierce vs. Nashua Fire Ins. Co., 50 New Hamp., 
297. 

This policy does not contain any condition forbidding the aliena- 
tion of the premises or property insured. As to that, the underwriter 
seems to have relied on the common law rule requiring insurable in- 
terest at the time of the policy and of the loss. Why, then, did the 
underwriter provide against an assignment of the policy? Because 
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jt suited his views of his advantage to stipulate that the policy should 
be kept in the control of those having the insurable interest. Having 
omitted to forbid transfers of the property among themselves, he will 
not be presumed to have intended to forbid like transfers of the 
policy, which was taken out to protect the property. 

This view of the policy is also sustained by the principle that, 
“conditions providing for disabilities and forfeitures are to receive, 
when the intent is doubtful, a strict construction against those for 
whose benefit they are introduced.” Hoffman vs. Adtna Ins. Co., 32 
N. Y¥., 414, and cases cited. 


Marruews, Ramsey & Marruews, for Defendant in Error. 

Citing in support, May on Ins., sec. 280; Flanders on Fire Ins. 
428 ; Howard & Ryckman vs. Albany Ins. Co., 3 Denio, 301; Mur- 
dock et al. vs. Chenango Mut. Ins. Co., 2 Comst., 210; Tillou vs. 
Kingston Mut. Ins. Co., 5 N. ¥., 405 ; Hobbs & Hurley vs. Memphis 
Ins. Co., 1 Sneed, 444; Tate vs. Citizens’ Mut. EF. Ins. Co., 13 Gray, 
79; Wood vs. Rutland & Addison Mut. F. Ins. Co., 31 Vt., 552; 
Barnes vs. Union Mut. Ins. Co., 51 Me., 110; Hoxie vs. Providence 
Mut. F. Ins. Co., 6 R. L, 517; Finley et al. vs. Lycoming Mut. Ins- 
Co., 30 Penn. St., 313 ; Buckley vs. Garrett, 11 Wright, 47 Penn. St., 
280; Baltimore F. Ins. Co. vs. McGowan, 16 Md., 47; Dix et al. vs. 
Mercantile Ins. Co., 22 Ill., 277; Keeler vs. Niagara F. Ins. Co., 16 
Wis., 523; Htfd. F. Ins. Co. vs. Ross et al. 23 Ind., 181 ; Doher & 
Bumb vs. Adtna Ins. Co., 18 Mo., 128. 

This array of authority in cappeniticas to the latest decision in New 
York, proceeding as it does from the highest courts of so many States, 
is sufficient, so far as its weight is concerned, to determine the ques- 
tion. And we feel confident that a candid criticism of the grounds 
on which the opposing opinions have been rested will show that the 
weight of reason coincides with that of authority in favor of the pro- 
position for which we contend. It springs, indeed, from the very na- 
ture of the contract of insurance, which is not an obligation inhering 
in the property insured, and passing with it, like a covenant of title 
annexed to an estate in lands, but a contract of personal indemnity, 
intended only to make good any pecuniary loss which may happen 
during the period of the risk, from any-peril covered by the under- 
taking, to the very party or parties with whom the contract is made. 
Hence it is an axiom in the law of insurance that the party insured 
must have an insurable interest at the time of the inception of the 
contract, and also at the time of the loss ; for otherwise he can suffer 
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no loss. And it follows, quite as evidently, that the contract, in its 
origin, being jointly with two, does not subsist if at the time of the 
loss either party has severed, by his own act, his interest in it. The 
engagement is in solido, to pay to them jointly, and not otherwise, a 
joint loss, and not one several to each or either. And this is not a 
technical view ; because it can never be properly shown that it was 
not essential to the consent of the insurer, in entering into the con- 
tract, that he had the stipulations of both and all the parties with 
whom he has contracted. It would be as reasonable to permit a re- 
covery in case of complete alienations to total strangers as in the 
present case—a doctrine, of course, for which no one does or can con- 
tend. The opposite doctrine is as inconsistent with the theory and 
principle of insurance contracts as in its practical application it 
would be found hurtful and injurious to the business of insurance, 
and is in express contradiction to the language of the contract, which 
avoids the policy if any interest in it shall be assigned without the 
written consent of the company. 

We respectfully submit that there is no error in the judgment of the 
court below, and that it should be affirmed. 


JouNsON, J. 


The question in this case arises on a demurrer of the defendant to 
the petition, alleging that said petition did not state facts sufficient 
to constitute a cause of action. 

The plaintiffs sue as individuals, and not in the partnership name, 
and claim to recover on a policy of insurance against fire, on a stock 
of goods in Indianapolis, for one year from April 17, 1869, to April 
17, 1870. The original policy was issued April 17, 1866, for one 
year, and was renewed each year thereafter, the last renewal being 
on April 17, 1869. It was issued to the firm of H. F. West & Co., 
composed of the plaintiffs and one Henry F. West, who on the 1st 
of December, 1869, retired from the firm, and assigned all his interest 
in said policy and stock of goods to his copartners the plaintiffs, 
who continued the business. The stock of goods was consumed by 
fire December 17, 1869. Hence this action. 

By the terms of the policy the defendant contracted “to make good 
to the insured, their executors, administrators or assigns, all such 
immediate loss or damage as shall happen by fire to the said com- 
pany.” 

Upon the foregoing facts but one question is presented : that is, 
Did the assignment by Henry F. West, of his interest in the policy 
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and stock of goods, avoid the policy? In form and language it is an 
agreement betweén two parties, the insurer and the insured, though 
executed only by the insurer. 

The only clause relating to such a transfer is in the words following: 
“And it is further agreed * * * * that if this policy, or any 
interest therein, shall be assigned, unless in either case the assent 
thereto of said company be indorsed hereon, these presents shall 
thenceforth be null and void.” 

It will be observed that this policy (which is part of the record) is 
a contract with a partnership, and not with the individuals compos- 
ing it ; that as such partners they owned the stock of goods, and were 
doing business therewith in the usual way. 

It is also important to note that the policy contains no provisions 
relating to alienation of the property, or prescribing any mode of 
continuing the policy in case of sale of the goods, by obtaining the 
assent of the company thereto. Such provisions are to be found, we 
believe, in most insurance contracts. 

The clause above quoted relates only to an assignment of the policy 
or any interest therein, and is silent as to the alienation of the prop- 
erty insured. Ordinarily this omission is unimportant, for it is well 
settled that in such case, when the insured by alienation or otherwise 
parts with all his insurable interest in the property insured, he can- 
not in case of loss recover, because having no interest in the property 
destroyed he has sustained no damage. Neither can the assignee of 
the policy without the assent of the assurer recover, because he is a 
stranger to the contract whom the company is not bound to recognize. 
In the examination of the numerous cases cited, this omission is an 
important element, as very many of them turn on the words limiting 
and restraining alienation. Thus in Dix vs. Mercantile Ins. Co., 22 
Il., 277; and Hartford Ins. Co. vs. Ross et al., 23 Ind., 179, there 
was this clause, upon which the cases largely turned: “And in case 
of any transfer or change of title in the property, or of any undivided 
interest therein, such insurance shall be void and cease.” They were 
cases much like the one before us, and stress is laid by the court on 
the words “undivided interest,” as correctly describing a partner’s 
interest. So also in many other cases the peculiar wording of these 
clauses relating to alienation, enter largely into the discussion of the 
legal aspects of the case in the opinion of the courts deciding them. 

As to such clauses it is sufficient to say, that as a general rule their 
only effect is to either cnlarge or restrict the right, which exists with- 
out them, to bring an action by the assured in case of loss. If the 





440 Report of Decisions. [June, 


assured still retains such an insurable interest in the property as that 
he sustains a loss by the fire, he can, to the extent, of that loss, re- 
cover ; otherwise if he has parted with all such interest, for then no 
damage has resulted to him. 

Great care should also be taken to distinguish between those cases 
decided by an application of the common law rules of pleading, and 
those which are made to depend solely on the rights of the parties 
growing out of the terms of the contract itself. The former depend 
on who are the proper parties to the action at common law ; the lat- 
ter on the terms of the contract, and from these terms the court 
must determine the existence, extent and character of the obligations 
and liabilities of the parties to the contract. The one is to be decid- 
ed by the rules of pleading ; the other by a construction of the stipu- 
lations of the policy. 

Since the adoption of our Code, under which the real party in in- 
terest may sue, whether the contract is joint or several, the former 
class of decisions becomes unimportant. There can be no doubt, that 
if the common law rules of pleading were in force in Ohio, the plain- 
tiffs could not recover. Not because they had no insurable in- 
terest, for they owned all the property covered by the policy ; nor be- 
cause they sustained no damage, for that is admitted ; but solely for 
the reason that this was a joint contract by the insured, and all must 
be joined as plaintiffs. By these rules, if all were so joined they still 
could not recover, because Henry F. West, one of the joint contrac- 
tors, had parted with all his insurable interest by sale. In either case 
the result would alike be fatal to these plaintiffs, who have sustained 
all the loss against which they were indemnified ; and the rights of 
the parties and the liabilities of the insurers arising from the terms 
of the policy would remain undetermined by the court. 

In Murdock vs. Chenango Ins. Co., 2 Comst., 210, one tenant in 
common sold his interest in the property insured to his cotenant. 
The action was in the name of both, though the company had assent- 
ed to the sale. It was held that the misjoinder was fatal. On the 
other hand, Tate vs. Citizens’ Ins. Co., 13 Gray, 79, was a case like 
the former, except that the action was in the name of the co- 
tenant who had become sole owner by purchase. It was held that 
the nonjoinder was alike fatal; Judge Bigelow saying: “Upon 
familiar principles both the joint contractors should join in bringing 
theaction, * * * andthe omission to join them is a good defense.” 

In both cases the parties were sent out of court without their rights 
adjudicated, by the application of the “familiar principles” of common 
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law pleading. Under the Code the real party in interest must sue. 
In this case the suit is properly brought, but the right of recovery 
does not depend on questions of misjoinder or nonjoinder of parties, 
but upon the liability of the insurers growing out of the contract. 

Is the defendant therefore liable to the plaintiffs, by the terms of 

this policy? ‘To determine this question reference must be had to the 
familiar rules of construction. The policy should receive a reasonable 
interpretation ; its intent and substance should be ascertained from 
the language employed ; its stipulations should have full legal effect 
to guard the insurer against fraud and imposture. As itis a contract 
of indemnity to the insured, it should be literally construed in his 
favor, not only because this mode of construction is most conducive 
to trade and business, but because it is probably most consonant with 
the intentions of the parties. There is no more reason for a strict 
compliance with its terms than ordinary contracts. There is nothing 
in such a contract intrinsically more sacred or inviolable than a con- 
tract about any other subject. 25 Wend. 374. Exceptions in a 
policy should be strictly construed, and when there are two interpre- 
tations equally fair, that which gives the greater indemnity should 
prevail. May on Insurance, sec. 174. None of these rules is more 
fully established, or more imperative and controlling, than that which 
declares that it must be liberally construed in favor of the insured, so 
as not to defeat, without a plain necessity, his claim to indemnity, 
which in making his insurance it was his object to secure ; and when 
the words without violence are susceptible of two interpretations, that 
which will sustain the claim and cover the loss must in preference be 
adopted. May on Insurance, sec. 175. Guided by these principles 
let us examine the terms which it is claimed avoid this policy. 

The natural reading of these terms, “if this policy or any interest 
therein be assigned,” would seem to be completed by adding after the 
word “assigned,” the name of the contracting party, so as to read, 
“ if this policy or any interest therein be assigned by said H. F. West 
& Co.” H. F. West & Co. alone could make an assignment of the 
title to the policy. Henry F. West did not assign the policy, or any 
interest in it which the firm had. The partnership name must be 
used to transfer the policy, or any definite interest therein. 

The cases are numerous where it has been held that to constitute 
alienation of the property a conveyance of the title, and nothing 
short of this, would amount to an alienation ; that “transfer of the 
title to property insured,” means the title and ownership of property 
insured, and not the interest of the insured therein. Masters vs. 
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Madison County Ins. Co., 11 Barb., 624. A sale by one partner to 
another is not such an alienation as will avoid the policy, even under 
the express condition that the policy shall become void. Angell on 
Ins., 197. 

A mere change of interests or ownership among partners, when no 
stranger is introduced, and no addition made to the number of the 
insured, where there is no change in the condition or situation of the 
property or risk, a mere assignment of his interest by one partner to 
the other is obviously not within the principle or motives on which 
the condition is founded. Pierce vs. Nashua Fire Ins. Co., 50 N. H., 
297. 

Henry F. West assigned his interest in the policy. What was that 
interest? Not any aliquot part of the whole, for they were partners, 
seized per my et per tout of the common stock of goods. West vs. 
Skip, 1 Vesey sen., 242. It was his share of the capital stock re- 
maining after satisfying all partnership demands. When title to 
property real or personal is in a partnership, and is owned by it, it is 
clear that the conveyance by one partner of his interest conveys no 
greater interest than remains after all the demands against the firm 
are satisfied. If this firm had been insolvent when the policy was 
assigned, so that, counting the insurance money as part of its assets, 
it could not pay its debts, then nothing was in fact assigned. For 
aught the court knows, this may have been so in this case. 

The contracting parties were the insurers on the one hand, and H. 
F. West & Co. on the other. The language is clearly susceptible of the 
construction we have given. The one claimed by the defendant seems 
strained and unnatural, and calculated to defeat rather than carry out 
the intention of the parties. It does violence to all settled rules of 
construing contracts. 

Conditions of this kind should not be extended, by construction, 
beyond the reasons for their adoption, especially when, as in this case, 
it defeats the contract. The chief reason for requiring such a stipula- 
tion is to guard against the introduction of a stranger, who may not 
possess the fidelity or watchfulness required by the insurers. The 
change should increase the hazard. In case of a clause of this kind 
it was held that a sale or conveyance to the assured does not defeat 
the policy, though within the words of the proviso against a sale or 
transfer. The interest of the insured being thereby increased, the 
case did not fall within the reason and spirit of the proviso. May on 
Insurance, sec. 275, and cases cited. 

To say that H. F. West & Co. shall not assign the policy, or any in- 
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terest therein, without consent is a reasonable condition ; but to say 
that the partners inter sese may not change their respective interests, 
is not within the spirit and reason of the clause. The presumption 
is that the company had faith in all the partners. The increase of 
plaintiff's interests, as we have seen, would but make them more watch- 
ful; the retiring partner no longer had a motive to endanger the in- 
surer; no stranger was introduced ; no one but those with whom 
the contract was made was left in control. 

There being no adequate reason to support this enlarged construc- 
tion we cannot adopt it. 

It is suggested that this clause was intended to secure the continu- 
ance of Henry F. West, in whom the company reposed special confi- 
dence, and without him the policy would not have been issued. In 
reply to this we adopt the language of the New York Court of Appeals 
in Hoffman vs. Aitna Ins. Co., 32 N. Y., 411, in a similar case. 

“They testified their confidence in each of the assured by issuing 
to them a policy, but did not choose to repose « blind confidence in 
others who might succeed to the ownership. The only evidence of 
their confidence in either partner, is in the fact that they contracted 
with all; and the theory is rather fanciful than sound, that they may 
have intended to conclude a bargain with rogues on the faith of a pro- 
viso that one honest man should be left in the firm to watch them.” 

“Tt was intended by the proviso to protect the company from a con- 
tinuing obligation to the assured. If the title and beneficial interest 
should pass to others they might not be equally willing to trust. 
Words should not be taken in their broadest import when they are 
equally appropriate in a sense limited to the object the parties had in 
view.” 

There is still another rule equally at variance with the defendant’s 
claim. 

Stipulations in a contract, providing for disabilities or forfeitures, 
are to receive, whea the intent is doubtful, a strict construction against 
those for whose benefit they are introduced. To seize on words in- 
troduced into the policy as a safeguard, and make them available to 
defeat the claim of the assured on the theory of a technical forfeiture, 
is in no possible view permissible. If the policy admits of such a con- 
struction, it is due to the dexterity of the draughtsman, and not toa 
meeting of the minds of the parties. 32 N. Y., 414. 

We conclude, therefore, that the clause under consideration in com- 
mon with the facts disclosed does not avoid the policy, and that the 
plaintiffs are entitled to recover therein. 
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Finally : The question arises, shall these plaintiffs recover the whole 
that H. F. West & Co. might have recovered, or only their individual 
shares? Does the sale by Henry F. West avoid the policy as to his 
individual interest ? 

In Hobbs & Hurley vs. Memphis Ins. Co., 1 Snood, 444, a case much 
like this as to its facts, it was held as to the share or interest of the re- 
tiring partner, the plaintiffs could not recover but only for their own 
interest in the firm; while in Hoffman vs. Aitna Ins. Co., 32 N. Y., 
415, where the same question arose, it was decided otherwise. The 
court there say: “‘ There is no reason why the full measure of indem- 
nity should be withheld from the plaintiffs who were owners at the 
date of the insurance, and sole owners at the time of the loss.” 

We concur in the reasoning of the court in that case, and its con- 
clusions of law on this point. 7 

These plaintiffs were parties to the contract ; they continued to con- 
duct the business contemplated by the policy. There was no substan- 
tial change material to the risk, and none within the meaning of the 
clause under consideration. The policy was intended to protect the 
interest of each and all, and its language fairly construed is in har- 
mony with that intent. 

We are aware that the conclusions we have reached are at variance 
with the greater number of reported cases; but we believe these con- 
clusions rest on the firmer and more -satisfactory ground of sound 
principles, and that they are more conducive to substantial justice— 
the aim and end of all law. 

Judgment reversed and cause remanded for further. proceedings. 
Scort, Ch. J., Day, Warrman and Wricur JJ. concurred. 








1876. } McCann vs. American Central Ins. Co. 


SUPREME COURT OF NEBRASKA. 


January Term, 1876. 
Error from Otoe County District Court. 


DWIGHT J. McCANN, Plaintiff in Error, 
US. 


AMERICAN CENTRAL INS. CO., or St. Louis, 
Defendant in Error.* 


A subscription to the capital stock of an insurance company, to be paid ‘when the - 
list is completed as per apportionment,” cannot be collected until the whole 
apportionment has been subscribed for. 


The list must have been completed before commencement of suit. 
Judgment reversed. 


KE. F. Warren, for Plaintiff in Error. 
S. H. Catuoun & M. L. Haywarp, for Defendant in Error. 


Lage, Ch. J. 

The action in the court below was upon a promissory note, given by 
McCann to the defendant in error, for 20 per cent. of his subscription 
of one thousand dollars to its capital stock. 

The case was tried to the court without the aid of a jury, and the 
entire testimony is preserved by a proper bill of exceptions. 

The only question of importance presented in the record, is whether 
the finding and judgment of the court are warranted by the evidence. 
As to all the material facts of the case, there is no dispute. It is 
shown that McCann’s subscription to said capital stock and his giv- 


ee 
* Decision rendered February 3, 1876. Opinion filed February 3, 1876. To appear in 4th Ne- 
braska Reports. 
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ing of the note were contemporaneous acts, respecting one and the 
same transaction, and they must therefore be considered together. 

The contract of subscription, which was in writing, contains among 
numerous provisions the following important condition, viz.: “The 
terms of subscription are as follows : $20 per share of $100 each is to 
be paid when the list is completed, as per apportionment above, and 
the remaining 80 per cent. unpaid on stock account is to be assessed 
only in the event of the 20 per cent. cash fand becoming impaired by 
losses.” The “apportionment” here referred to was in these words, 
viz.: “American Central Insurance Co. The amount of stock appor- 
tioned to Nebraska City is $10,000.” It is very clear that if we give 
to this condition the effect which its language plainly imports, it must 
be held to be a precedent condition to the payment of the 20 per cent. 
for which the note was given, and that at least as between the maker 
and payee, payment could not be enforced until the whole amgunt of 
the $10,000 had been subscribed. That a conditional subscription 
need not be paid until the condition is performed is a proposition 
which needs the citation of no authorities in its support. It is true 
that the subscription list shows at least a nominal compliance with 
this condition; that is, there appears to have been subscribed the 
sum of $10,300; but it was very clearly shown that as to $2,800 thereof, 
taken by Gerhard, Crook and McLennan, the subscriptions were not 
made until long after the action was commenced ; indeed, as to the sub- 
scriptions of Crook and McLennan, amounting to $2,000, not until a 
very few days before the trial, and quite evidently with the view of 
avoiding the objection urged by McCann in his answer, that the whole 
amount of the capital stock which the condition called for had not 
been taken. 

The question of the good faith with which these three subscriptions 
were wade, does not properly arise at this time. Conceding that they 
were genuine, which from the testimony may well be doubted, still 
they cannot avail the defendant here. A right of recovery must exist 
when the action is commenced, or it cannot be maintained. 

Judging from the testimony, the most favorable view for the com- 
pany is that the action was prematurely brought. The evidence is far 
from sufficient to sustain the judgment. It must therefore be reversed 
and a new trial awarded. 

Judgment accordingly. 

All of the judges concur. 








Mentz vs. Lancaster Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Crawford County. 


MENTZ 
US. 


LANCASTER FIRE INS. CO.* 


Where agents are acting for an insurance company, and are held up to the public 

as such, the reasonable presumption is that they are authorized to act for the 

“company in a general way, unless the company specify what may be their speci- 
fic duties and powers. 


Suarswoop, J. 

It was admitted on the trial of the cause below that Murray and 
Clow were agents of the insurance companies at Titusville, of the de- 
fendants in error, and of the Armenia Fire Insurance Company. 
There was no evidence tending to show that their powers were special. 
It must be assumed then that they were authorized to act as the gen- 
eral agents of the companies in all matters relating to the effecting of 
insurance on their behalf. It may be conceded that as such general 
agents they would have no power to waive any express condition in 
the policy. But the question was not of their power to do this, but 
whether their declaration of a fact, namely that the condition had 
been actually complied with, would estup the company from contro- 
verting that fact. The evidence offered and rejected was that the 
agent had told the assured that the proper indorsement had been 
made on the policy. Now, such a declaration, made by a duly author- 
ized agent or officer, would only operate as an estoppel. It lulled the 
party to sleep by the assurance that the conditions of the policy had 
been complied with, and that his indemnity was secured. In point of 
fact, then, local agents are held out as acting for the companies they 





*From Legal Journal. Decision rendered January 6, 1876.5 
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represent in all respects except as to the actual issuing of the policies. 
The companies will assuredly lose all public confidence if they shelter 
themselves behind the special character of the powers of such agents, 
when parties have relied upon their declarations. 

The case of the Worcester Bank vs. the Hartford Fire Insurance 
Company, 11 Cush., 265, is not in point. There the parties insuring 
were told by the agent that it would make no difference that the sec- 
ond insurance was not indorsed on the policy ; that he would make a 
memorandum of the fact on his books, which would answer every pur- 
pose. The question there was whether the agent could avoid perform- 
ance of the condition, which is a very different question from that 
presented on this record. 

Judgment reversed and procedendo awarded. 


COURT OF APPEALS OF NEW YORK. 


ANSON M. BAKER, Respondent, 
vs, 


HOME LIFE INS. CO. Appellant. 


The court has power to correct any mistake in the record of its proceedings, and 
conform it to the facts which occurred on the trial. An order of the General 
Term of N. Y. Supreme Court affirming the order of Special Term to amend is 
not appealable. 


Appeal dismissed. 


Anprews, J. 
The court had power to correct any mistake in the record of its pro- 
ceedings, and to conform it to the facts which occurred on the trial. 
This is all that was done by the order of the Special Term. 
Two inconsistent statements were contained in the entry of the clerk, 
viz., that the court nonsuited the plaintiff, and also that a verdict was 
directed for the defendant. 
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The judge who tried the cause upon application at Special Term, 
ordered the record to be amended by striking out the statement that 
a verdict was directed, leaving it to stand in respect to the nonsuit. 

The order of the General Term affirming the order of the Special 
Term was not appealable, and the appeal should be dismissed, Buck- 
ingham vs. Dickenson, 54 N. Y., 682. 

All concur. 


UNITED STATES CIRCUIT COURT. 


Eastern District of Pennsylvania. 


BIRD 
Us. 


PENN MUTUAL LIFE INS. CO.* 


A life insurance for a year was effected in 1847 at a certain premium, with the 
privilege of continuing the insurance from year to year on payment of a pre- 
mium of equal amount before the end of each year ; and it was provided that 
if any annual premium should not be paid within the time limited, the insurers 
should not be liable to pay the sum insured, and the policy should determine, 
etc. The insured paid the premiums yearly till 1861. He was an inhabitant 
of Virginia. The insurers were incorporated by the legislature of Pennsylva- 
nia, in which State their business was transacted. ‘The civil war which broke 
out in 1861 disabled them from receiving, and the insured from paying, the pre- 
miums in that year and until 1865. Upon the termination of the hostilities, he 
inquired of them by letter what steps he must take to continue his insurance. 
‘They answered that it was forfeited for non-payment of the premium in 1861, 
and that it would not be revived by them. J//eld, that this answer dispensed 
with an actual tender of the premiums, and that the question of his right to con- 
tinue the insurance ought to be decided as if he had tendered them with interest. 

It seems that a court of equity should relieve him against the forfeiture, and rein- 
state him in the insurance on his making compensation by payment of all the 
premiums, with interest on each. 

Life insurance distinguished, as to such a question, from fire insurance. 

Queere, whether his representatives would have been relievable if he had died before 
the end of the civil war, so that his option to continue the insurance could not 
have been exercised before the absolute termination of the risk insured against. 


* Decision rendered February 7, 1876. From Legal Intelligencer. 
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The cases of the Mutual Life Insurance Co. vs. Hamilton, and Tait vs. New York 
Life Insurance Company, (in each of which the judges of the Supreme Court 
of the United States were equally divided in opinion, ) considered. 


The defendants are a mutual insurance company, incorporated by 
the legislature of Pennsylvania, by a charter under which they carry 
on their business in the city of Philadelphia. In September, 1847, 
they executed and delivered to the complainant at Philadelphia a 
sealed policy of insurance in $5,000 upon his life, payable to his wife. 
The premium paid was $155.50. The insurance was for a year, with 
the privilege of continuing it from year to year on payment of a pre- 
mium of equal amount before the end of each year. The policy con- 
tained a provision that if the assured should not make the annual 
payments on or before the several days appointed, then, and in every 
such case, the defendants should not be liable to the payment of the 
sum insured, or any part thereof, and the policy should cease and de- 
termine, and all previous payments made thereon, and all profits for 
which scrip should not have been issued, should be forfeited to the 
defendants. 

The complainant continued to pay the annual premiums punctually 
at Philadelphia until 1861, when the whole sum thus paid had amount- 

‘ed to $2,177. He was a resident of the State of Virginia. The civil 
war, which broke out in April, 1861, prevented him from paying the 
premiums in September, 1861, and subsequently ; and made it unlaw- 
ful for the defendants to receive any such payment during the con- 
tinuance of the hostilities. 

The defendants from time to time declared certain dividends pay- 
able to their policy-holders. In the year 1859 the complainant had 
borrowed from the defendants $600, when they took from him the 
policy and a pledge of the accrued and accruing dividends as their 
security for the loan. At various times he made payments on account 
of this loan until it was reduced, in the spring of 1861, to $250, for 
which balance they held his note payable on 27th April, 1861.. The 
defendants, being in possession of the policy, treated the insurance as 
ended by reason of the non-payment of the premium in September, 
1861, and wrote upon the policy that it was “ forfeited” and “can- 
celed,” obliterating the signatures of their officers. In 1862 they 
closed his accounts on their books by crediting on account of the note 
$52.73, which was due to him on their deposit book, and applying 
$210 of the dividends accrued, to the payment of the balance of the 
note, with interest. This left in their hands about $620 of dividends 
unpaid. Independently of any question as to termination of the in- 
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surance, the further dividends on the policy from January 1862, to 
January 1866, would have been about $320, making in the whole 
about $940, after deducting the $210. 

On the termination of the hostilities, the complainant, by a letter of 
31st May, 1865, inquired of the defendants whether any profits of his 
life insurance were in their hands, and also expressed a desire to know 
what steps he must take to continue his insurance. On 9th June, 
1865, they wrote in answer stating that on the former account they 
held $620, subject to his order ; and added, “ the policy of insurance 
was forfeited for non-payment of premium in 1861, and will not now 
be revived by the company.” Ina subsequent correspondence, the 
complainant contended that the defendants ought to have applied the 
dividends in payment of accruing premiums. The defendants insisted 
that the insurance was absolutely forfeited, and throughout the cor- 
respondence treated the dividends as a distinct matter. In October, 
1866, the account as to the dividends prior to the civil war was settled 
by the complainant with the defendants on the footing dictated by 
them. He thereupon received from them on this account $591.20. 
In the following year he renewed the correspondence, urging his right 
to be reinstated in the insurance, but resting the claim upon consid- , 
erations which were honorary rather than legal. He seeems to have 
supposed that he had no legal right, but a strong moral claim on their 
liberality. They repeated, and never in anywise qualified, their orig- 
inal declaration that the insurance was forfeited. ‘The correspondence 
was closed in December, 1867. 

The bill was filed on 2d July, 1874. Its purposes were that the 
policy, ete., still in the possession of the defendants should be exhibited 
by them ; that the complainant shoald be permitted to pay all the ac- 
crued premiums which are unpaid ; that the policy be declared valid 
and to have remained in force, and that the defendants should account 
for all the dividends which had been or ought to have been declared 
upon it, deducting the $591.20 received as above in 1866. 

The defendants, by their answer, and in argument, insisted that the 
insurance had been forfeited in 1861 ; that the accounts of all depend- 
encies then outstanding were adjusted and finally closed by the settle- 
ment of 1866 ; that the complainant had never made any tender of the 
premiums in question, and that his delay to institute the present pro- 
ceedings ought to preclude him from relief if he were otherwise equit 
ably entitled to it. 


Mr. E. F. Pugh, for the complainant, cited many authorities, relying 
principally upon_N. Y. Life Ins. Co. vs. Clopton, 7 Bush, (Ky.,) 179 ; 
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Manhattan Life Ins. Co. vs. Warwick, 21 Grattan, (Va.,) 621 ; Cohen 
vs. N. Y. Mut. Life Ins. Co., 50 N. Y., 610 ; Sands vs. Same, ib., 626 ; 
Hillyard vs. Mut. Ben. Life Ins. Co., 6 Vroom, (N. J.,) 415, S. ©. af- 
firmed in Court of Appeals. Ins. L, J. Feb. 1875, p.127, and see L. T. 
Rep. June, 1875 ; Hancock vs. N. Y. Life Ins. Co., 4 Bigelow’s Collec- 
tion, 488 ; N. Y. Life Ins. Co. vs. White, ibid., 471 ; Hamilton vs. N. Y. 
Mutual Ins. Co., 9 Blatchf., 234, affirmed on appeal by the Supreme 
Court of the United States, (the judges being equally divided in 
opinion. ) 
' Mr. S. B. Huey, for the defendants, cited Dillard vs. Manhattan Life 
Ins. Co., 44 Georgia, 120, and other cases, relying principally upon Tait 
vs. N. Y. Life Ins. Co., 2 Ins. L. J., 1872, p. 802, 861 ; Am. Law T., Jan 
7, 1874, p. 10 ; 4 Bigelow’s Collection, 498, (n.) affirmed on appeal by 
the Supreme Court of the United States, (the judges being equally 
divided in opinion. ) 


Capwataper, J ~ 

If the complainant were otherwise entitled to be reinstated in the 
insurance, he ought not to lose the right merely because at a former 
time under a mistake he supposed the contrary. Nor should he suffer 
because he at one time erroneously supposed that the defendants 
ought to have applied the dividends in payment of accruing premiums. 

This was a mistake on his part, even upon the supposition that the 
dividends were of sufficient amount, and that he would in ordinary 
times have had an option to continue the insurance annually by such 
an application of dividends. The position would, even in that view 
of the case, have been erroneous, not only by reason of the effect of 
the hostilities, but also because a declared exercise by him of the op- 
tion would have been indispensable. The defendants were certainly 
right in treating the dividends asa matter wholly distinct from the ques- 
tion of termination of the insurance. 

The defendants are, however, for this very reason, in the s:u.g, if 
they insist that the settlement with them by the complaint cf the 
account as to the dividends ought to be deemed a waiver of his demand 
to be reinstated in the insurance. The two subjects are, I repeat, 
wholly distinct. 

’ This being so, it was, according to his own theory of his case, neces- 
sary that, on the termination of the hostilities, he should tender the 
accrued premiums to the defendants, unless they dispensed with such 
a tender. There was no actual tender of the premiums with or with- 
out interest. But an actual tender was in effect dispensed with by 
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the defendants’ answer to one of his inquiries in the letter of the 31st 
of May, 1865. This inquiry was, what steps he must take to continue 
the insurance? The answer was, that the insurance had been forfeited 
for non-payment of the premium in 1861, and would not be revived 
by them. This meant that no tender to renew or continue it would 
be accepted. Such a tender would afterward have been a purely idle 
formality. The case, therefore, is to be decided as it ought to hav 
been if he had made an actual tender of the proper amount, whatever 
it may have been. The question is, whether such a tender, not made 
until the return of peace, would have been too late to avail him. 

Did an insured inhabitant of one of the revolted Southern States, 
who was prevented by the civil war from paying the annual premium 
to insurers in a Northern State, lose at once and irrevocably his option 
to continue the insurance ?. 

The rules which determine whether impossibility to perform a con- 
tract will excuse its non-performance are not always applicable to 
questions of relief against forfeitures incurred through non-perform- 
ance of conditions. There was no contract of the complainant that 
he would continue the insurance by payment of the annual premium 
before the end of the first, or before the end of any subsequent year. 
Any such payment on his part was optional. Until his election to 
make such payment within such limited time or times, there could 
not, on the other side, according to the form of the contract, be any 
ascertained conventional obligation of the defendants to continue the 
insurance beyond:the end of a current year. The conventional con- 
tinuance of the insurance depending upon this optional payment by 
the complainant within the year, such payment, within this limited 
time, was a condition precedent to such continuance. Law Rep., 9 
Ch. 502, and see Law Rep., 9 Eq. 705 ;.Law Rep., 17 Eq. 316-320. 

The decision of the case depends, therefore, upon rules of legal 
and equitable jurisprudence on the subject of conditions precedent. 

Impossibility to perform a condition precedent does not, at law, 
prevent the loss of that which depends upon performance. It is, 
therefore, unnecessary to consider whether, if the present suit had been 
upon the law side of this court, compensation for the non-performance 
could be estimated by a standard of sufficient legal certainty, or to 
consider whether a court of law would be able to regulate properly 
the application of such a standard. Independently of any such ques- 
tion as to compensation, there was an absolute forfeiture at law from 
non-payment within the time limited. If this had even been other- 
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wise, it would have been impossible, on the law side of the court, to 
disregard the express provision of the policy upon the subject. 

But the question here to be decided arises on the equity side of the 
court. 

A court of equity, in certain cases, disregards express provisions 
imposing forfeitures for breaches of conditions precedent or subsequent. 
Such a court considers not the form of words used, but the differences 
in the nature of the conditions. But tie court will not relieve against 
any breach of a condition of either kind unless the sufferer has lost 
something really valuable, and the party who would be substantially 
benefited by the forfeiture can be adequately compensated, so that 
both parties may be put in the same situation as if the condition had 
been performed. 1 Salk., 231, 232 ; 2 Vernon, 338, 339, 344 ; 1 Vernon, 
223 ; 1 Bro, Ch. 168. 

We may therefore inquire, first, whether such loss has been incurred, 
and secondly, whether such compensation can be made. 

Under the first of these inquiries, there is in principle no resem- 
blance to a question upon the renewal of an insurance against fire. 

Fire insurance and life insurance are so far alike that each is an 
aleatory contract. But in fire insurance there is uncertainty both as to 
time and astoevent. Fire is not inevitable. Moreover the inanimate 
subject of insurance against fire may, for the practical purposes of the 
contract, be considered normally unchangeable, both in value and as * 
to hazard. Usually the party insured for a limited period against fire 
has no exclusive option to renew the insurance. When renewable, it 
can be renewed only by mutual consent. Evenif this were convention- 
ally arranged otherwise, and the option were exclusively his own, it 
would be an option of no appreciable value. Therisk and the market 
rate of premium, being both from year to year normally thesame, the 
expense of making an independent new fire insurance with other in- 
surers does not normally exceed that of the renewal of a former in- 
surance except in the mere cost of a new policy, and of a stamp where 
the law requires one. 

But in the case of a life insurance the event is not uncertain except 
only as to the time of its oceurrence. Death at some time is inevitable. 
The consequences of this difference are, in many respects, very mate- 
rial. (See 15 C. B., 374, 389, 391, 392.) Whenthere is an option to 
renew, or, in more proper language, to continue the insurance from 
year to year, this option belongs exclusively to the party insured. It 
is a valuable right or privilege ; and is of constantly increasing value, 
for two reasons. ‘The first is, that the health of the insured may fail 
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during the first or any other year, so that his life would not, at the 
end of such year, be insurable at the same rate, or even perhaps at 
any rate of premium. Nevertheless, he has a right to the benefit of 
continuing the insurance at the conventional rate. Law Rep., 9 Eq. 
719 ; ib., 19 Eq. 79, 83, also Law Rep., 6 Ch. 386-7. The second 
reason is, that although he may continue in sound health, he is, at 
every succeeding instant of time, nearer to death. The market rate 
of premium for an independent new insurance meanwhile is, for this 
reason, constantly increasing ; but under his policy the conventional 
rate of annual premium continues to be the same. For this twofold 
benefit he pays a full, and sometimes more than adequate consider- 
ation. In the present case, the insurance had, before the civil war, 
been continued more than fourteen years ; and the amount of prem- 
miums paid, with interest, was at the commencement of the war not 
less than three fifths of the sum insured. This, if the defense prevails, 
the complainant loses irrevocably. Moreover, under the most fav- 
orable condition of his health, he could not, at the commencement 
of the war, have effected an independent new insurance at an annual 
premium of less than almost double the conventional rate of the an- 
nual premium fixed in the defendant’s policy. These proportions may 
be, in part, varied in the present case of a mutual insurance company, 
by dividends of accrued profits. But the difference cannot affect the 
principle in question. 

His option to continue the insurance on fulfilling the condition pre- 
cedent was thus aright of real value. It resembles, in this respect, 
and in some other respects, a tenant’s right of renewal of a lease of 
land for lives. We may, from judicial precedents on the other side of 
the Atlantic, take, as a pertinent example, a tenancy at a certain rent 
for three lives, renewable perpetually at the same rent, on the payment 
of a fine within a certain limit of time from the falling in of any life. 
The so-called fine is not of the nature of a penalty ; but is merely a 
certain sum which, in addition to the rent, is payable on a death for 
the renewal of the lease. In some such leases there is, and in others 
there is not, a covenant of the tenant that the fines shall be paid. In 
the latter cases the payment is optional with him and his representa- 
tives. In these cases the value of the tenancy, in proportion to the 
annual rent, may be considered as constantly increasing. It is the or- 
dinary purpose of such leases to encourage the erection of buildings, 
or to promote the improvement of agriculture ; and the right of per- 
petual renewal induces expenditures for such permanent objects. But 
the value of unimproved land may continue the same, or it may de- 
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teriorate ; and therefore perhaps, in the absence of an express cove. 
nant to build or otherwise improve, the increase in value from such 
causes may be considered merely contingent. However this may be, 
the amount of the tenant’s investment is absolutely and permanently 
increased by his first and every subsequent payment of a fine upon the 
falling in of a life. This appreciable increase of his investment at- 
tendant upon the exercise of his option to renew, directly resembles 
the effect of the payment of annual premiums for the continuance of 
a life insurance. The option is in each case a valuable right. 

The second inquiry is, whether compensation can be made. This 
inquiry may always be understood as impliedly including the first, be- 
cause where compensation is required, the subject must be of some 
value. In many cases where the subject is of real value, there is no 
practicable standard for equitable compensation, even though the con- 
dition may be asubsequent one. (See these cases reviewed in 2 Price, 
200 ; and see Law Rep., 10 Ch., 626.) But there can be no such dif- 
ficulty where performance would have consisted in the payment of a 
certain amount of money, and the only subject of ultimate forfeiture 
would also be money. In the present case, the complainant, if other- 
wise relievable, can make adequate equitable compensation by paying 
the annual premiums with interest upon each of them. 

In the cases already mentioued of leases for years renewable forever, 
there was a difficulty in making compensation to the landlord, where, 
after the falling in of a life, a lapse of the right of renewal at law had 
occurred from non-payment of the fine within the time limited. The 
difficulty arose upon considering that, on the falling in of a life, such 
a postponement by the tenant of the nomination of a new life, post- 
poned in effect the chance of another death, and thus diminished the 
probable frequency of the payment of the fines attendant upon deaths. 
The difficulty was overcome by estimating seven years to be, accord- 
ing to known analogies, the reasonable average duration of every such 
life as the tenant might have named in due season. ‘The compensa- 
tion, where relief could otherwise be given, was therefore computed 
as including the first fine, and an estimated additional fine of equal 
amount at the end of every seven years of the whole interval elapsed ; 
and interest was charged as on the first fine, and every additional 
septennial amount. Sweet vs. Anderson, A. D. 1722, 2 Bro., P. C., 257, 
(480,) cited with approval by Lord Mansfield, in Ridgw., P. C., 135, 
and by Lord Redesdale in 2 Sch. & Lef., 686. 

In the present case there cannot be any such difficulty. The pre- 
miums are of invariable amount, and of stated annual recurrence. In- 





1876.] Bird vs. Penn Mutual Life Ins. Co. 457 


the language of Lord Wensleydale, “ the liability of the insurer” is 
“ constant and uniform to pay an unvarying sum on the death of the 
cestui que vie in consideration of an unvarying and uniform premium 
paid by the insured. The bargain is fixed as to the amount on both 
sides.” 15 C. B., 389. 

If it be objected that the defendants were entitled to use the premiums 
in their current, business of insurance, and that they might, through 
such use, have made profits exceeding the interest, the answer to the 
objection is that interest is estimated an equivalent for speculative 
compensation where a cognizable equity would otherwise be defeated, 
(See Story’s Equity, § 1316, in the note.) If this were at all doubtfil 
it might be added that against the chance of greater profit was the 
hazard of more than proportionate losses, and that in this particular 
case the complainant would be entitled, on the principles of mutual 
insurance, to his own due proportion of accrued profits. 

Under contract to pay money, interest does not accrue while war 
suspends payment of the principal debt. The rule ought to be differ- 
ent in defining the measure of compensation to relieve against a for- 
feiture occurring, as this did, through postponement of the right of 
election. 

Unless interest, or a sum equal to it, were allowable, full compensa- 
tion would not be made. Whether, if the complainant is relievable in 
the present case, he should be required to pay such interest for the 
period since the defendant’s letter of June, 1865, will depend upon 
the effect of this letter, and may perhaps be a question of some diffi- 
culty hereafter. But independently of this question, a sum equal to 
full interest on each premium ought certainly to be added. 

The case, therefore, is one in which, if relief would otherwise be 
proper, adequate compensation can be made. 

In 1 Vernon, 223, Lord Keeper Guilford said that “in all cases 
where the matter lies in compensation, be the condition precedent 
or subsequent, he thought there ought to be relief.” There is, how- 
ever, the following important difference, in this respect, between the 
breach of a precedent and that of a subsequent condition. In the 
latter case relief may be given where compensation can be made, al- 
though the non-performance of the condition has occurred through 
mere negligence of the sufferer, unless it has been willful or perverse 
neglect. But a court of equity does not, in any case, relieve against 
losses consequent at law upon the non-performance of a conditon pre- 
cedent, where such non-performance occurs through neglect alone, or 
other fault of the sufferer. 
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A reference to authorities on this point may elucidate the general 
subject. They are found in decisions upon cases already more than 
once mentioned, of the forfeiture of rights of renewal of leases for 
lives through non-payment of a fine by the tenant within the appoint- 
ed period after the occurrence of a death. We have seen that if a 
lapse occurs through such omission, there is on the one hand a for- 
feiture of a valuable right, and there can on the other hand be ade- 
quate compensation. An existing tenancy under a Jease renewable 
forever is very like a present fee, and the loss which the tenant would 
incur at law, through such a lapse, has no small resemblance to some 
other forfeitures which may occur through non-performance of condi- 
- tions subsequent. The resemblance does not suffice to make the 
condition a subsequent one. Payment of the fine is clearly a condi- 
tion precedent to the legal right of renewal. But there can be no 
supposable case of breach of a precedent condition which would be 
more entitled to favorable consideration. Thereupon arose the ques- 
tion whether equity would relieve where the lapse had occurred 
through the tenant’s own mere neglect, or mere insolvency. The 
English Chancery and Exchequer, as courts of original equitable 
jurisdiction, have uniformly refused to give relief in cases of this kind. 
See the case A. D. 1738, Fonbl. Tr. Eq., 425 (n) ; also 3 Bro. Ch., 529; 
3 Ves., 295, 690 ; 11 Price, 3, and 13 Price, 694 ; S. C. M’Clelland, 464. 
Trish courts of equity have, on the contrary, relieved against the legal 
consequences of such lapse where the default has occurred through 
mere neglect without any fraud. But these Irish decisions were over- 
ruled, and two of them reversed by the House of Lords in England 
in 1776 and 1779. Kane vs. Hamilton, Ridgw. P. C., 180; Bateman 
vs. Murray, 5 Bro. P. C., 20, S. C. Ridgw. P. C., 187. The latter of 
these judgments of reversal was followed in 1780 by the enact- 
ment of an Irish stattite, known as the Tenantry Act. (19 and 20 G. 
3, c. 30.) This act was partly declaratory and partly remedial. See 
the statute itself, and 2 Sch. & Lef., 681. It restored for Ireland what 
has been there called the local equity, or the old equity of the tenants 
in cases of neglect without fraud, unless it should appear that the 
landlord had demanded the fine or fines, and that the same had not 
been paid within a reasonable time after such demand. 

Some subsequent decisions in Ireland, if not revised on appeal, 
might have induced an erroneous belief that under the so called “ old 
equity,” as revived by the act, the tenants had “a right to delay the 
renewal of their leases as long as they pleased.” But these decisions 
have been reversed in England by the House of Lords. See the re- 





1876. | Bird vs. Penn Mutual Life Ins. Co. 459 


view of these cases in Sugden on the Law of Property, as adminis- 
tered by the H. of L., 569, 556-570. Out of Ireland it is not a cogniz- 
able equity ; and neither these Irish decisions since the Tenantry Act, 
nor the judgments on appeal from them, are of any importance out 
of that country. 

In the present case the complainant, therefore, by non-payment of 
the premium within the year ending in September, 1861, would have 
lost irrevocably the option to continue his insurance if the payment 
had not been unavoidably prevented. See Edwards vs. Warden, Law 
Rep., 9 Ch. 502, and the case in the House of Lords, mentioned in 
Law Rep., 19 Eq. 608-610, 612. 

But the payment of this, and of the subsequent premiums, within 
the times limited, was unavoidably prevented ; and there was in fact 
no negligence whatever cn his part. 

Where the breach of a condition precedent is excusable, and com- 
pensation can be made, the general rule of equity is to relieve against 
a forfeiture. 

But what will make the breach excusable? If the condition is an- 
nexed to land, or to some other specific subject, a very indulgent lati- 
tude of excuses appears to have been allowed. Recurring once more 
to leases for lives renewable forever, we find opinions of Lord Thur- 
low in the House of Lords, Ridgw. P. C., 202, and of Lord Alvanley 
at the Rolls, 3 Ves., 693, that any disabling accident, misfortune or 
surprise, or ignorance not willful, which prevents the tenant from ap- 
plying at the stated times for renewal according to the terms of his 
lease, will afford sufficient reason for giving relief to him in equity 
against the lapse at law. Relief has even been given where perform- 
ance had been prevented by so-called impussibilities, which were not 
absolute, but only relative. Lord Mansfield said in the House of 
Lords, in 1776, that the decision of such cases depended upon their 
peculiar circumstances. Ridgw. P. C., 185. He said this with refer- 
ence to previous cases in the House of Lords in which relief had been 
given. In one of those cases, payment had been delayed by an un- 
avoidable uncertainty whether a life had in fact fallen in or not. The 
decision was that, assuming the death in question to have happened 
in this interval of uncertainty, and the lapse to have occurred, the 
tenant was nevertheless relievable. Sweet vs. Anderson, A. D. 1722, 
cited above. 

Where nothing specific has been forfeited at law, but the ultimate 
forfeiture would be only that of a right to a certain sum of money, 
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there is not sufficient reason for such indulgent relief, though, as we 
have seen, compensation can more readily be made. The abstract 
principle of equity is, indeed, the same ; but its application is re- 
strained and qualified by practical considerations. In cases of life 
insurance, under this and other heads, we find the law of conditions 
modified by such considerations. See 12 East, 183, 186, 187. In the 
absence of a strong equitable necessity, there should be nothing pre- 
carious in this part of the business of insurers. They have a right to 
insist on the utmost practicable punctuality in the fulfillment of every 
condition upon which a risk is to be incurred or continued. Contin- 
gent relative impossibilities, if always recognizable as excuses, would 
render the option to renew or continue the risk from year to year too 
uncertain a part of the contract of life insurance. We may therefore 
discriminate between relative and absolute impossibilities. But in 
doing so it is not, for any present purposes, necessary to define pre- 
cisely the equitable standard of sufficiency of an excuse for lapse from 
delay in the payment of the annual premium. Assuming that noth- 
ing short of absolute impossibility should be admitted as an excuse, 
the temporary impossibility was, in the present case, absolute. ° 

A court of equity ought certainly to recognize the sufficiency of 
such an excuse. Let us, for example, suppose that through a judg- 
ment under a quo warranto the charter of the defendants had been 
forfeited in 1861, that the judgment of forfeiture had been reversed 
in 1865, and that consequently, during this interval, their corporate 
faculties had been suspended, so that there was no person capable of 
receiving the premiums. In such a case, the disability would, in it- 
self, create an equitable excuse. 

In the present case we may further consider the peculiarity of the 
cause of the impossibility. Its cause was the suspension of conven- 
tional relations, and the unlawfulness of intercourse between enemies. 
In addition to the disability of the insured as an enemy to make pay- 
ment it was during the war unlawful for the insurers to receive any 
payment from an enemy. Their corporate faculties were in this re- 
spect suspended, as it were, so that if he had been able to offer pay- 
ment, it could not have been accepted by them. 

But it has been suggested that the cause of this temporary disabili- 
ty was the civil war, which in its penal effects made the excuse of 
impossibility inadmissible here, though it would otherwise have been 
a sufficient excuse. If we were to trace a succession of causes, im- 
mediate and remote, it might perhaps be said that the cause of the 
forfeiture was the absolute impossibility of payment of the premium 
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within the limit of time ; that the cause of this impossibility was the 
suspension of intercourse and of conventional relations between ene- 
mies ; and that the war was the cause of the non-intercourse, and of 
the suspension of conventional relations. But this would be overnice 
reasoning. The suggestion is that the subject is not thus divisible, 
and that the war, in itself, was the proximate cause, or, practically 
speaking, the only cause, 

If so, what was its effect? Did it produce or occasion any forfeit- 
ure whatever ? 

In time of war, between enemies, new conventional rights are not 
acquirable, and new obligations are not incurrible. Moreover, any 
rights or obligations which existed at the commencement of the war 
may, by confiscation, be extinguished. But in the late civil war there 
was neither legislative nor judicial confiscation of the present subject 
of controversy ; and, where confiscation is not actually enforced, pre- 
existing rights and obligations are not extinguished by war. They 
are only suspended until peace. The rules of law are the same as to 
a rebellion so organized as to create a temporary state of war. 

Therefore, the war was not a cause of any forfeiture. None was 
incurred in addition to that incurred at law through the mere non-pay- 
ment of the premium. 

The impossibility of payment of it was thus in equity a sufficient 
excuse for non-performance of the condition in question. 

The complainant thus appears to be entitled to an interlocutory 
decree for an account of his share of the profits of the defendants’ 
business since those credited in their settlement with him, which re- 
sulted in the payment of $591.20. Whatever he may be entitled to 
under this head should be deducted from the amounts of the premiums 
of 1861, and the subsequent years, with interest. When the interest 
should cease may be a deferred question. Upon his payment of the 
balance, when ascertained, to the defendants, or if they will not re- 
ceive it, into the registry of the court, the final decree should reinstate 
him in the insurance, and direct the policy now in their possession to 
be returned to him, with as beneficial effect as if it had not been can- 
celed or defaced ; and they should be prohibited from pleading, in 
any future action upon it, either that it is not their deed, or that any 
premium or premiums thus paid under the decree were not paid with- 
in the times respectively limited. 

The subject has been considered almost wholly upon original 
grounds, because in cases more or less like the present, the conflict 
of opinion since the war has been apparently quite irreconcilable, 
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It will not be necessary to mention any of the opposing decisions of 
State courts. On 6th of April, 1874, the judges of the Supreme 
Court of the United States, being equally divided in opinion upon 
two cases which had been very fully argued, affirmed in each case the 
judgment of a Cireuit Court of the United States, without giving any 
reason except the division of opinion. In each case a policy of life 
insurance had contained a provision like that of which the effect is 
here in question. 

The decision below iu one of these two cases, Hamilton vs. Mutual 
Life Insurance Company, is reported in 9 Blatchford, 234. The in- 
sured had survived the war. Sosoon as the insurers, upon the return 
of peace, could lawfully receive any payment from him, he had tendered 
them the amount of all the annual premiums for the period of the war. 
The tender was not accepted. He afterward died ; and, under pro- 
ceedings in equity at the suit of his.executor in the Circuit Court for 
the Southern District of New York, the complainant was reinstated 
in the insurance. According to this decision of the Circuit Court, the 
present complainant should have relief. 

In the other case, Tate vs. New York Life Insurance Company, the 
party insured had not survived the civil war, but had died in the ear- 
ly part of it, after non-payment of a single annual premium. On the 
termination of the hostilities, his representatives tendered to the in- 
surers the unpaid premium, and afterward brought a suit in equity 
against them in a court of the State of Tennessee. The suit was re- 
moved into the Circuit Court of the United States for the Western 
District of Tennessee. On examination of the printed record in the 
Supreme Court, it appears that the proceedings in the Circuit Court 
were such that the counsel on each side doubted whether the hear- 
ing or trial was to be on the law side or on the equity side of the 
court. But all difficulty under this head was removed by an agree- 
ment which became part of the record. The decision of the Cireuit 
Court was that the plaintiffs had no right of action at law or in equi- 
ty. The opinion of that court is in 2 Ins. L. J., 861, and 4 Bigelow’s 
Collection, 479 (n), without a: sufficiently full prefatory statement 
of the case. 

As between the parties litigant, and as to all persons privy in in- 
terest, the affirmance of these two judgments by an equally divided 
appellate court, was not less conclusive than if a majority of the 
Court of Appeal had concurred in the judgment of affirmance. But 
the Supreme Court of the United States have more than once intimat- 
ed that such a decision is not, in that court, considered as a judicial 
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precedent, establishing authoritatively any principle as applicable to 
subsequent cases of a like character between other parties. 11 Whea- 
ton, 59, 78; 7 Wallace, 107,113. A dictum of Judge Grier, 7 Wal- 
lace, 109, attributing greater force to it as an authoritative judicial 
precedent, must therefore be disregarded. But the authority of a 
decision of a circuit court cannot, after such affirmance, be disregard- 
ed in the same or in other circuit courts until a subsequent decision 
of the Supreme Court to the contrary. This remark might apply to 
either of the two decisions now in question if the other one had not 
also occurred. 

This introduces an inquiry, whether the two decisions in the cireuit 
courts are irreconcilably conflicting. The judicial reasoning which 
appears by the reports to have induced the respective decisions can- 
not be reconciled. But the points which were actually decided may 
reasonably consist with each other. The difference between the cases 
has already been stated. It is that, in the Tennessee case, the person 
insured had not, as in the New York case (and in the present case) 
survived the war, and elected to make compensation. In the Tennes- 
see case, therefore, compensation, if made, could not continue an in- 
surance. The insurance had been upon a life which was ended. 
There was not, as in the other eases, a continuing risk ; nor was there 
an option to be prolonged. The option was already gone. The offer 
of compensensation could only in substance and effect be a proposed 
credit in reduction of the amount of money insured. There could be 
no absolute certainty that if there had been no war the person in- 
sured would have elected to pay the premium in 1861. His former 
motives for insuring might have ceased to exist; but on his death 
his representatives could not, if they had a continuing right of elee- 
tion, have any possible motive to forbear the exercise of it. Such 
cases have been compared to an option to buy a lottery ticket, where 
the election to buy is not made until after the ticket has drawn a 
prize, (Law Rep., 9 Ch. 503,) or to buy the haul of a seine, where the 
election is deferred until after the net has been drawn in. 

The distinction is neither strengthened nor weakened by the dcei- 
sions which have arisen in the course of proceedings to wind up insol- 
vent insurance companies under the English statute of 1862, called 
the Companies Act. Under such proceedings all the business of an 
insolvent English company terminates, and all the funds and assets 
pass into the hands of an official liquidator. The effeet of the statute 
is to determine for certain purposes the rights of all parties with 
reference to the time of the commencement of the proceedings to 
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wind up the business. The interest of every party insured on which 
he may claim a dividend, is the estimated value of his insurance when 
he makes his proof. The continuance of such a transmuted interest 
cannot depend upon payment by him of premiums which it would 
have been necessary for him to pay in order to continue the insurance 
if the proceedings to wind up had not been instituted. Therefore 
no such payment is required. Law Rep., 9 Eq. 705-6. If he is alive 
the valuation of his interest is the amount of money which, at his in- 
creased age, and in his actual state of health, good or bad, he would 
be obliged to pay, at this time, in order to effect an equally beneficial 
insurance on his life with a solvent insurance company. Law Rep., 
9 Eq. 716-719 ; 14 Eq. 79, 83; Law Rep., 6 Ch. 386-7. If he dies be- 
fore making proof, his representatives may claim ; and the value may 
then be estimated as equal, or approximately equal, to the sum in- 
sured, less the amount of any premium or premiums which would 
have been payable for continuing the insurance if the company. had 
not been wound up. But in the latter case, the death does not create 
a claim to this difference, otherwise than as it happens to be a proper 
method of approximately adjusting the valuation. Law Rep.,9 Eq. 
711, 719, 721. It includes no claim to the sum insured as such. There 
is thus no proper analogy, in principle, to the distinction in question. 

This distinction has, however, to some extent, a support from Eng- 
lish opinions upon policies which allow days of grace for the renew- 
al or continuance of insurances in cases of lapse through default in 
payment of premiums within the stated periods. During the days of 
grace, after the expiration of the time otherwise limited, the insurer, 
if living, may, on payment of the premium, under certain conditions, 
purge his default so as to be reinstated in the insurance. But what 
if he dies during the same interval, without having been reinstated ? 
After his death, can his representatives, within the days of grace, 
purge the default with like effect by payment of the premium and ful- 
filling the other conditions? On this point there have been English 
opinions of a strongly negative tendency. It is true that these opin- 
ions were founded in great part upon the language of the clause in 
each policy which gave the time of grace. But they were also found- 
ed, in part, upon reasons derived from considerations of the nature 
of contracts of life insurance. See 12 East, 183, 187; 3C. B., N.S., 
333, 637, 638, 640, 643, 644 ; also 2 C. B., N. S., 257, 295-6, which last 
case, however, arose upon an insurance against accidents. To avoid, 
the effect of these opinions, an express provision has been inserted in 
recent English policies, that “in the event of the assured dying with - 
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in the days grace, and before payment of the premium, the policy 
will be held valid and effectual, and the premium will be deducted 
from the sum insured.” See Law Rep., 8 Eq. 704. This may seem 
to imply that without such an express provision the law would be 
otherwise. 

It is not necessary to intimate an opinion as to the soundness of 
the distinction. We have seen that if it were necessary to reconcile 
the two adjudications of the Supreme Court as authoritative prece- 
dents, this could be done so far at least as to enable this court to fol- 
low the decision of the New York Circuit Court in a case precisely like 
it until the subject shall have been considered anew by the Supreme 
Court. 

It has been suggested for the defense, but not much pressed, that 
there has been culpable delay on the part of the complainant in 
bringing the suit. Until his death no definitive right of action will 
have accrued ; but in the meantime his invocation of the exercise of 
equitable jurisdiction has become proper, by reason of the forfeiture 
at law, and of the cancellation of the policy by the defendants, and 
their accountability for dividends of profits, which accountability 
complicates the question of equitable compensation. Therefore even 
if the policy had not been, as it is, a sealed one, the suit would not 
have been too late. 

But it is not improbable that at the present session of the Supreme 
Court the question or questions upon which the judges were equally 
divided in opinion in 1874, may be authoritatively decided. This 
cause, if neither party shall show reason to speed it, may therefore 
stand over for the present, without any formal entry of a decree. 





CASES DECIDED IN THE LOWER COURTS. 


WAIVER—LIMITATION CLAUSE. 
District Court of Hamilton County, Ohio. 


AMERICAN EXPRESS CO., Plaintiff, 
vs. 
TRIUMPH INS. CO., Defendant. 


Waiver is a thing of intention, and there can be no intention to waive, where there 
is no knowledge. 

Where a party has an election to adopt one of two inconsistent courses, and takes 
decisive action with knowledge of his right and the fact, his election is deter- 
mined and he is estopped. 

The question of waiver is a mixed one of law and of fact, and it does not become 
a question of law, except where the facts and circumstances bearing upon it 
are all admitted.—Ep. Law Bun.erin. 


Cotuins & Herron, attorneys for Plaintiff. 
Moutrton, Jounson & Buin, attorneys for Defendant. 
Avery, Force, Burnet, Murpock and Cox, JJ. 


Avery, J. 

The American Express Co. was insured to the extent of $10,000 
against loss by fire upon all goods in transit between March 4, 1872, 
and March 4, 1873. Fires occurred in 1872, by which there were losses, 
September 29, November 7, and November 25. A condition of the 
policy required that notice of the loss should be given forthwith, and 
the proofs should be furnished as soon thereafter as possible. Notices 
were given forthwith in each case, but proofs were not furnished for 
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nearly a year ; the first, September 18, 1873 ; the second, October 16, 
1873, and the third, October 24, 1873. At the time the proofs were pre- 
sented, no demand of payment was made, because the policy allowed 
sixty days after proof for payment. But another clause of the policy 
provided that no suit should be brought after one year from the occur- 
rence of loss, and that the lapse of a year should be deemed conclusive 
against the validity of the claim. Accordingly, when the express 
company afterward made demand of payment, they were informed 
that the year had elapsed. This suit was then brought, and, upon the 
evidence, the Court of Common Pleas rendered judgment for the de- 
fendant. 

It is contended that the time within which proofs were furnished was 
reasonable, because of the number and variety of consignments, and 
the difficulty of obtaining information from the consignees, and that 
as this time, together with the sixty days allowed for payment, ex- 
ceeded one year from the time of the loss, that therefore the one-year 
clause was gone. Upon the other hand, for the insurance company 
it is contended that the one-year clause affected the time within 
which proofs were to be made, so far that such proofs could not be 
delayed until the year would elapse before the expiration of the sixty 
days. But whether, taking the condition as to the time within which 
proofs were to be furnished, by itself, there was a compliance with the 
condition, is the question first to be determined. 

The insurance company made its defense upon that ground, as well 
as upon the lapse of one year, and unless the judgment of the court 
was against the evidence in respect to time, it must be sustained. The 
evidence was, that the express company was in a position to make 
proofs of loss previous to August 20th, 1873. The agent of the express 
company, who is the only witness, does not say how long previous to 
20th of August vouchers had been received from the various consignees, 
and they had been settled and the proofs had been furnished to other 
insurance companies having risks, and it was not until one month 
afterward that proofs of the first loss were furnished to the Triumph 
Insurance Company, and not until two months afterward were the 
proofs of the other losses furnished. The proofs of the first loss were 
sent from New York by letter. The other proofs were delivered here 
by the company’s agent. They were handed to the treasurer of the 
insurance company, with the remark that here are the proofs of loss, 
and the treasurer responded ; ‘‘ Allright ; I will hand them to the pre- 
sident.” Atthat time the insurance company had suspended business 
because of financial embarrassment, and losses were referred to a loss 
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committee. Afterward the president met the express company’s agent 
and told him that this loss had been referred, and there was a conver- 
sation about certain proceedings in bankruptcy that had been com- 
menced against the company, but nothing was stated about payment 
or refusal to pay. 

It was said that this was a waiver on part of the company ; but while 
there are many cases upon the point that time may be waived, there 
are none which go so far as tohold that simply receiving proofs with- 
out objection is waiver in acase of this kind, where the policy required 
proofs to be furnished as soon as possible, leaving the limit of time 
uncertain. The examination of proofs might be necessary in order to 
determine whether the condition had been complied with. If, however 
in any case, receipt of proofs without objection might be waiver, it 
could only be in cases where there was knowledge of the facts, which 
as a breach of the condition, would relieve the company. 

In this case, although the company were charged with notice that the 
time between the loss and the presentation of the proofs had elapsed, 
it did not know that the express company had been in a position to 
furnish proofs for one and two months before they actually furnished 
them. 

Waiver is a thing of intention, and there could be no intention to 
waive where there is no knowledge. Where a party has an election 
to adopt one of two inconsistent courses, and takes decisive action with 
knowledge of his right and the fact, his election is determined and 
he is estopped. 

But the facts and circumstances are not sufficient to make the con- 
duct of the insurance company an estoppel, because there is nothing 
to show that they had the requisite knowledge. Indeed, as the ques- 
tion of waiver is a mixed one, and it does not become a question of law 
except where the facts and circumstances bearing upon it are all ad- 
mitted, this question was properly a question of fact, to be determined 
by the Court of Common Pleas, and in its determination we do not 
think the judgment was against the weight of the evidence. 

Being supported, therefore, upon that point, it will be enough, and 
it is not necessary that the question with respect to the one-year clause 
should be discussed. 

Judgment affirmed. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Lire. —Act of agent in excess of his authority. 

An endowment policy for $3,000 was changed to a reserve endow- 
ment policy. The insured had paid $1,200 on the first policy, but in 
the change he was credited only with $350, the difference allowed in 
changing the policies. He claimed that the agent of the company 
had agreed to credit the $1,200, but no mention had been made of this 
in his application to the company for the exchange. Held, that the 
company were not bound by the agreement of the agent, which was be- 
yond his authority. 


Rabbi Szold vs. Metrop. Life Ins. Co. 
Balt. Sup. Ct. 


Lire.— Influence as to policy. 

A bill was brought to set aside the will, on the ground of undue in- 
fluence, and insanity of the testator ; and also to annul the marriage 
on the same grounds ; and to require the widow to pay back to the 
estate the sum of $3,000, which, after the decease, she had received on 
a policy of life insurance on the life of the testator, on the ground 
that it was taken out under undue influence. The bill prayed an issue 
at law on the will and marriage, which was granted, the verdict set- 
ting aside the will and sustaining the marriage. New trial as to the 
first part of the verdict refused, and decree accordingly ; also provid- 
ing for the repayment of the insurance money to the estate. 

Held, that the wife had a perfect right to provide against her widow- 
hood by inducing her husband to take out a policy, and that as the 
money paid out in premiums belonged to him, he had a perfect right 
to take out the policy and pay the money. 

Pingreer et al. vs. Jones. 
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Lire.— Title to policy.—Insurable interest. 

The defendant offered to pay his son a legacy of £400, bequeathed 
to him by his aunt, of whom the father was executor. The son at first 
demurred to receiving the legacy, on the ground of the great expense 
to which he had put his father in his education and maintenance ; but 
it was at last arranged that the father should pay him the £400, and, in 
consideration of such payment, should at his own cost and for his own 
benefit effect a policy on the son’s life for £500. 

The premiums on the policy were paid by the father, and the policy 
remained in his possession until after the death of the son, but no legal 
assignment of it was ever executed by the son to the father. Admin- 
istration was granted to the father, and the policy money was paid to 
him. A bill having been filed on behalf of creditors for administra- 
tion of the son’s estate, it was sought to recover from the father, as 
forming part of the son’s estate, the £500 received. 

Held, that the policy clearly belonged to the father, and the son 
could not have compelled him to deliver it up or maintain any action 
of detinue in respect of it, or even have prevented the father from sur- 
rendering the policy and receiving from the office the surrender value. 
As the son, therefore, had no property in the policy as between him- 
self and his father, his creditors could not have any. The money had 
been paid to the father, and even assuming that the policy was illegal 
for want of insurable interest, that was a defense available for the 
company only, and could not be relied upon by the plaintiffs in sup- 
port of their claim. 


Worthington vs. Curtis. 
Eng. 8S. C, Judicature. 


Fire.— Appeal.— Bond. 

A contract of fire insurance, in the ordinary form, and without a seal, 
not being a contract by the company to pay a fixed and definite amount 
of money, but to pay the actual estimated value of the property de- 
stroyed or injured, is not one of the instruments described in section 
3162 of the Code, and an appeal by the company upon a bond for costs 
and damages was properly granted. 

Imperial Fire Ins. Co. vs. James R. Van. 

: Tenn. 8. C, 


Fire.—Proximate cause. 
In an action for injuries to plaintiff’s woodland, alleged to have been 
caused by fire kindled through the negligence of the defendants upon 
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their track or roadway: Held, that it was proper to submit to the 
jury the question of actual negligence, there being a sufficient conflict 
of testimony to create a question of probability or veracity. 

The jury are the judges, under the direction of the court, of the 
proximity or remoteness of the cause of the injury. 

The rule for determining what is a proximate cause may be stated 
thus : that the injury must be the natural and probable consequence 
of the negligence, and that this consequence might and ought to have 
been foreseen under the surrounding circumstances. These are the 
circumstances of the particular case, and must be referred to the jury. 


Pennsylvania Railroad Company vs. Hope. 
Pa. S.C. 


Lire.— Excessive life insurance as the condition of a loan, usurious. 

The Union Mutual Life Ins. Co. loaned to David B. McMechan, in 
Nebraska City, $20,000, on conditions that M. should take and pay 
for $36,000 of life insurance as security for $12,000 of the loan, and 
$40,000 of life insurance for the remaining $8,000 ; also three per cent. 
commissions upon the amount to the agent who negotiated the loan, 
and $500 for services rendered. There was thus deducted from the 
amount advanced $1,451 premiums, $1,440 interest at 12 per cent., 
$600 commissions, and $500 for services. 

The policies were taken out upon the lives of the borrower and two 
brothers, the company being limited to $20,000 on a single life, and 
premiums were paid on about $15,000 on which no risk was assumed. 
The borrower becoming embarrassed, the company advanced about 
$3,000 to cancel certain judgments, requiring M. to confess judgment 
for $6,000 on the amount. On an action by the assignee in bankruptcy 
of M. for an accounting, and for relief against the loans as usurious, 
an injunction was granted restraining the company from selling any 
real estate upon their confessed judgment, under a confession in fore- 
closure given at the time by the bankrupt upon $8,000 of the loan. 
A cross bill was filed by the company upon a $12,000 mortgage 
for the remainder of the loan. 

Heid, that the life insurance demanded was excessive, and a viola- 
tion of the usury laws of Nebraska, which rendered the mortgages 
usurious ; also the commissions received by the company through its 
agent were three per cent. in excess of the highest rate of interest: the 
loan must therefore be judged usurious. The confession of judg- 
ment for $6,000 stands as security only for the $3,000 with interest, and 





472 Miscellaneous. June, 


the company must be charged with the premiums received on the 
$15,000 life insurance on which no risk was assumed in the account to 
be stated between the parties by a master. 

Moon vs. Union Mutual Life Ins. Co.* 
U. 8S. O. C. Neb. 





* The full text of this important decision will probably be given in an early number of the 
Journal.—Eb. Ins. L. J. 
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ENGLISH CASE. 


Court of Appeals of England. Appeal from Court of Exchequer. 


MACKENZIE vs. WHITWORTH.* 


In effecting a marine reinsurance ‘‘on goods,” it is not necessary to disclose the 
fact that it is a reinsurance, and recovery may be had on a policy in which the 
interest is not so stated. 


Biackpury, J. 


This is an appeal against a judgment of the Court of Exchequer, 
discharging a rule obtained to enter a verdict for the defendant. 

The action is on a policy of marine insurance, which is set_out in 
full in the declaration. It is the ordinary form of a Lombard Street 
policy, and the blank in the printed form where it is usual to insert 
the description of the subject-matter of the insurance is thus filled up : 
* £5,000 on cotton.” The plaintiff made the policy as agent for, and 
to protect the interest of, American underwriters who had insured 
cotton for Tatman & Co., of New Orleans, to the amount of £80,000, 
and was in fact a reinsurance to the amount of £5,000. 

At the trial a question was raised as to whether there was an undue 
concealment. On that issue the verdict passed for the plaintiff, with- 
out any point being reserved, and consequently the court of appeal 
has nothing to do with that issue. The only question before this 
court is that stated in the rule which has been discharged, namely, 
whether the verdict should be entered for the defendant “on the 
ground that the plaintiff” (or rather the parties for whom the plain- 
tiff made the insurance, and on whose behalf he sues), “being only 
interested as an insurer, was not entitled to recover on the policy sued 
on.” 

It is stated in the case that the defendant gave in evidence, by the 
testimony of witnesses whose evidence was not contradicted, that in 


* Decision rendered December 10, 1875. 
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all cases of reinsurance policies the invariable practice has been to 
disclose the fact of the insurance being a reinsurance. Mr. Herschell 
argued on this as if it was a statement that it was the usage and cus- 
tom of trade always to describe the interest in the policy as being a 
reinsurance, but we think the statement in the case does not bear 
that meaning. 

Reinsurance was in this country prohibited by statute 19 Geo. 2, 
c. 37, s. 4, unless the assurer should be insolvent, become a bankrupt, 
or die ; in either of which cases the assurer, his executors, administra- 
tors, or assigns, might make reassurance to the amount before by 
him assured, provided it was expressed in the policy to be a reassur- 
ance, and this prohibition continued in force till as late as 1864, so 
that there has not been sufficient time for a custom to spring up in 
this country. That there is no such custom in America, where reinsur- 
ance was always lawful, see Phillips on Insurance, 3rd ed., cap. 5, 
s. 498, p. 270. Moreover, the evidence seems to have been directed 
to the issue found by the jury for the plaintiff, and has reference not 
to the description in the policy, but the practice of making a dis- 
closure to the assurer. 

The question, therefore, seems to us to be confined to this—wheth- 
er, applying the ordinary principles of interpretation of written docu- 
ments and the established rules of insurance law to this kind of in- 
surance, the description in this policy is sufficient to cover it. The 
court below decided that it was. And we are of opinion that their 
decision was right and must be affirmed. 

A description of the subject-matter of the insurance is required, 
both from the nature of the contract and from the universal practice 
of insurers. It is generally described very concisely as being so much 
‘on ship,” “on goods,” “on freight,” “on profits on goods,” “on ad- 
vances on coolies,” “on emigrant money,” and many other examples 
might be given. And if no property which answers the description 
in the policy be at risk, the policy will not attach, though the assured 
may have other property at risk of equal or greater value, the reason 
being that the assurers have not entered into a contract to indemnify 
the assured for any loss on that other property. 

Thus a policy on “piece goods” will not make the insurer liable 
for a loss on “hats.” Hunter vs. Prinsep, Marshall on Insurance, 4th 
ed., p. 255. In Phillips on Insurance, 3rd ed., vol. 1, chap. 5, see. 415, 
p. 231, it is said: “It is necessary that the thing insured, and in 
some cases also the kind of interest intended to be protected, should 
be sufficiently set forth in the policy, or that the policy should at least 
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prescribe the way of ascertaining to what the contract is to be applied,” 
and this seems a fair statement of what is required, and is in strict 
accordance with what is said by Lord Tenterden in Crowley vs. 
Cohen, 3 B. & Ad., 478, that “although the subject-matter of the in- 
surance must be properly described, the nature of the interest may in 
general be left at large.” 

In some cases the nature of the interest in the thing insured is such 
as to vary the nature of the risk, and then it should be stated. In 
McSwiney vs. Royal Exchange, 14 Q. B., 634, the policy was “on 
profit on rice ;” the Court of Queen’s Beuch held the plaintiffs en- 
titled to recover, but that judgment was reversed. The Court of Ex- 
chequer Chamber in delivering judgment say: “The first question 
discussed was whether the plaintiff had an insurable interest in profits 
ou the rice. Under the circumstances stated in the special verdict 
we feel no doubt that he had ; he had entered into a binding contract 
with Drouhet & Co., by virtue of which he would have had a right to 
6,000 bags of rice delivered to him in England on the safe termina- 
tion of the voyage of the Edward Bilton to England with the whole 
of that quantity of rice on board before the end of May ; and he had 
made another contract to sell the rice in these events, by which con- 
tract he had secured a profit of 1s. 6d. per ewt. We have no doubt 
that the plaintiff might have recovered, in the events which have hap- 
pened, a total loss, if he had been insured by a policy properly adapt- 
ed to the case, and so drawn as to cover his special interest from the 
time that the rice was appropriated by the vendors and ready to be 
shipped at Madras, and also to assure him against losses of the ex- 
pected profits, not merely by loss of all the rice by the perils of the 
seas, but by the loss of any part of it, or the loss of the ship, or delay 
of the voyage beyond the month of May ; in any of which contingen- 
cies this special interest in profits would have been entirely defeated. 
If such an assurance had been made on this peculiar interest against 
all these events, it is obvious that the underwriters would have re- 
quired a much larger premium for insuring so complicated a risk than 
for an ordinary insurance by an owner on goods or profit on goods, 
which would be liable to loss only by perils of the seas, or other acci- 
dents happening to the goods themselves.” 

In all cases where the peculiar nature of the interest alters the risk, 
it may be properly said that such interest is the subject-matter of the 
insurance, and, at all events, there is great force in the argument that 
the nature of that interest should be stated. But in the case now be- 
fore us the nature of the interest of the parties assured in the cotton 
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does not in the slightest degree vary the nature of the risk. Had the 
policy in this case been made by the plaintiff in the very same terms, 
but on behalf, and to cover the interest, of Tatman & Co., the owners 
of the cotton, the underwriters would have had to pay to the plaintiff 
the sum which would indemnify Tatman & Co. for any damage to the 
cotton from the perils insured against, and the plaintiff would have 
received that sum for the benefit of Tatman & Co. As the facts are, 
the persons on whose behalf the insurance is made have bound them- 
selves to pay this sum to Tatman & Co., and the defendants are re- 
quired to pay the same amount, and under precisely the same circum- 
stances, to the plaintiff, but for the benefit not of Tatman & Co., but 
of the parties on behalf of whom the plaintiff made the assurance, 
The subject-matter of insurance, viz., the cotton, is fully described, 
and there is no apparent reason which would make it just to require 
the nature of the interest to be described. Still, if there were a series 
of decisions determining that in such a case, or, in cases analogous to 
it, a description was required beyond what would seem to us reason- 
able, we should be unwilling to disturb the established practice. But 
we do not find any such decisions. 

Inu Glover vs. Black, 3 Burr., 1394, the plaintiff had lent a sum of 
money ou a bottomry bond, which is set out in the case at p. 1395. 
By the condition, if the ship arrived in the Thames, he was to be paid 
his loan with maritime interest ; or if the ship should be utterly lost 
on the voyage, he was to be paid a just and proportionate average on 
all goods belonging to the obligor shipped at any time on the vessel 
and not unavoidably lost. The plaintiff meant to insure his interest 
in the bond, and told the underwriters so, but by a blunder drew up 
the policy in the ordinary form of a policy on goods and merchandise. 
The underwriters were unconscientious enough to contest the policy, 
and Lord Mansfield very reluctantly decided in their favor. But it 
seems enough to state the nature of the plaintiff’s interest to show 
that the real risk intended to be, but not, described, was a very differ- 
ent one from that on goods, which is all that that case decided. 

Lucena vs. Craufurd, 2 Bos. & P., N. R. 269, has always been treated 
as deciding that though profits may be insured, they must be described 
as such, and we took time in this case, principally with a view to see 
what were the reasons for this decision, and whether they were appli- 
cable to such a case as the present. We cannot find the reasons 
stated in the report of Lucena vs. Crauford, but in the first case of 
Routh vs. Thompson, 11 East, 428, in which similar points arose soon 
after, Lord Ellenborough states them thus at p. 433: “ Indepen- 
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dently, however, of the difficulty of fixing the value, and supposing 
such a chence insurable, must it not be insured specifically as such 
chance? Must not the interest be so described in the policy? Can 
a man who has no right, legal or equitable, either in ship or freight, 
effect an insurance on either, merely because he has a chance that 
some collateral benefit may arise to him if the ship and cargo should 
arrive in safety? The declaration must aver an interest in the sub- 
ject insured, and that interest must be proved ; and how can it be 
said that these captors have any interest either in the ship or freight 
when the ship is altogether the king’s ; the freight is altogether the 
king’s ; and the captors have no interest in either, nor other concern 
in respect to the same, beyond a mere chance that the king may be 
induced to give them something out of the produce of such ship and 
freight ?” 

This reasoning, whether binding as an authority or not, is clear 
and intelligible, but it seems to us to have no application to such a 
case as the present. The assured here had a direct interest in the 
safe arrival of the cotton ; not in any way a collateral interest in 
something else after the cotton arrived. It was, though not a proper- 
ty in the cotton, created and evidenced by a binding legal contract 
between them and the owners of the cotton ; and if the mode in which 


they acquired that interest had been stated in the policy it would 
have in no way altered the effect of the defendants’ contract, which 
would still have remained a contract to indemnify against all damage 
sustained by the cotton in consequence of any of the perils insured 
against. 
We think, therefore, that the judgment below should be affirmed, 
Judgment affirmed. 





APPENDIX. 


MUTUAL FIRE INS. CO. or Cuester Co. 


Vs. 


COATESVILLE SHOE FACTORY. 


{The following history of this case, from the Legal Journal, will aid in under- 
standing the decision on page 413.—Ep. Ins. L. J.J 


This action was brought by Thomas C. Babb against the Mutual Fire 
Insurance Company of Chester County, to recover for loss by fire and 
explosion of the stone Shoe Factory, at Coatesville. - 

The factory was insured January 2d, 1874. At that time ordinary 
coal gas was used for lighting, and was introduced from the street by 
pipes, in the usual manner. 

About the first of June, 1874, the plaintiff put in a Victor gas ma. 
chine, discontinued the used of coal gas, and commenced manufac- 
turing gas from gasoline, and used the same. 

The tank was erected 50 feet from the shoe factory, and connected 
with it by several pipes. 

The blower and generator were placed in the cellar of the factory. 

Four barrels of this gasoline were placed in the tank, and the fac- 
tory was lighted with the gas manufactured from it until about five 
days before the explosion. 

By reason of the apparatus not working satisfactorily, and the four 
barrels being nearly all exhausted, the plaintiff again commenced using 
coal gas. 

Mr. Babb conceived he smelt gas leaking in the cellar, and in com- 
pany with a plumber and two others, he went into the cellar about 9 
o’clock on the evening of July 28th. He struck a match and lit the 
gas burner, located 5 feet 2} inches from the cellar floor. It was burn- 
ing about ten minutes. 

There were openings from the cellar up into the factory. The stair 
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door was left open where they went down. The outer cellar door 
(the bottom of which is some four feet up from the cellar floor) was 
opened for 10 or 15 minutes prior to the explosion. No smell of gas 
was perceived in the cellar, nor did the plumber discover any leakage 
of the coal gas, nor were the pipes in any way disconnected so that the 
coal gas could escape. 

When a match was struck near the floor the explosion was almost 
instantaneous. 

Gas and vapors from gasoline are much heavier than air, and sink. 

Coal gas is much lighter than air, and rises. 

Gasoline is a product of distillation of petroleum, and the vapors 
thereof, when mixed with air, are highly explosive. 

The consent of the insurance company to manufacture and use 
this gasoline or petroleum gas was not obtained, nor was any pre- 
mium paid for the additional risk, although a much higher rate of 
premium is charged where petroleum is used, as set forth in the pol- 
icy : 

That the by-laws attached to this policy, and all alterations made 
thereon, shall be considered as part of the covenants hereof, without 
further notice, and shall be binding on the parties the same as though 
they were especially set out in this policy of insurance. 

By-laws.—10th. If any person, having property insured in this com- 
pany, shall locate another building near the same for the purpose of, 
or devote any part of the one insured to a more hazardous business, 
whereby the risk of insurance shall be increased, his, her, or their poli- 
cy shall be immediately void. But by giving due information to the 
secretary of the company within twenty days thereafter, it may be 
renewed on sach terms as the executive comntittee shall deem just 
and equitable. 

Rates of premium.—One per cent. additional will be charged on alj 
dwellings using an aparment therein forthe purpose of smoking meat ; 
and one-half of one per cent. additional on dwellings of other buildings 
lighted by gas made from petroleum. 

Specifications of error.—1. The court erred in declining to affirm 
the first point of the plaintiff in error, (defendant below,) said poing 
being as follows ; 

Ist.“ The damage to this building having resulted from explosion, 
the defendant is not liable.” 

2. The court below erred in their answer to the second and fifth 
points of the plaintiff in error, (defendant below,) said points and 
answers being as follows ; 
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2d. “The risk having been increased by the erection of a new 
building and the introduction of gasoline gas, the defendant is not 
liable. ” , 

5th. “ The introduction of gasoline gas made the policy void, and it 
was never afterward revived. ” 

Answer. “This cannot be affirmed ; we cannot say the additional 
buildings increased the risk ; it is for the jury. Nor can we say that 
the introduction of gasoline of itself relieved the defendant from lia- 
bility.” 

3. The court below erred in declining to charge as requested in the 
sixth point of the plaintiff in error, (defendant below,) said point be- 
ing as follows ; 

6th. ‘‘ Under the evidence the plaintiff is not entitled to recover.’’ 

4. The court below erred in instructing the jury that the burden of 
proving that the fire was caused by gasoline was on the plaintiff in error 
(defendant below. ) 

5. The court below erred in rejecting the following offer of defendant 
below : 

“Tt is offered to prove that the company established a rule, in May; 
1874, not to insure any building with the generator in the cellar.’ 

6. The court below erred in entering judgment for the plaintiff on 
the point reserved, which point was : 

7. “ That the plaintiff cannot recover for the damage resulting from 
the explosion.” 





